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Umteb States Court of Appeals 

District of Columbia 


No. 8754 

MAX LIPPMAN and 

MARY LIPPMAN, 

Appellants, 

vs. 

HOWARD WILLIAMS, trading as 
HOWARD WILLIAMS MILLINERY STORES, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia. 

BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This is an appeal by Max Lippman and Mary 
plaintiffs below, from a judgment for the defendant 
entered by the District Court of the United States for 
District of Columbia, on the verdict of a jury in an 
in tort. (App.12). 

The District Court has jurisdiction under Title 
Section 306, D. C. Code, 1940. 
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This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 

Statement of the Case 

Mary Lippman entered the hat store of the appellee 
to purchase a hat. 

She selected a hat which she had seen in the front show 
window and requested the salesgirl to bring it to her. The 
salesgirl seated her at the first mirrored booth on the 
right side of the store and then brought the hat to her. 
(App. 14-17). She testified that there were no obstructions 
in the aisle nor in any part of the path she travelled to 
the booth. (App. 18-19) After she tried on the hat she 
arose to leave and fell over an open drawer at her foot 
(App. 19-25). She subsequently discovered that the drawer 
over which she had fallen was a drawer in which hats were 
kept by the appellee and which was located immediately 
adjacent to the right of the booth at which she had been 
seated and immediately adjacent to the floor. (App. 20) 
She further testified that she hadn’t seen the drawer open 
at any time prior to the accident. (App. 20) 

The store is ten feet wide. The walls on each side are 
lined with cases extending into the store one and a half 
feet on each side. Each case contains a series of rows 
of drawers, each of which extends, when open, an additional 
foot and a half on each side. At regular intervals along 
each side, in addition to the drawers, there are mirrored 
vanities or booths with chairs extending eighteen inches 
beyond the cases into the store. (App. 52, 54-56) 

Other testimony established that she had received a 
serious and substantial injury. 

Appellee presented evidence by the salesgirl who waited 
on Mary Lippman, to the effect that she had seated her at 
the booth; that at no time did she take a hat out of the 
window; that she had opened the drawer in question and 
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was kneeling while looking for a hat in that drawer whefi 
Mrs. Lippman arose and fell over it. 

The jury returned a verdict for the appellee, judgment 
was entered, and a motion for a new trial was subse¬ 
quently denied. 


Summary of Argument 


s 


The only issues in the case were whether appellee wa| 
negligent in permitting the drawer situated at the foot of 
and below the line of vision of appellant to remain open, 
and, secondly, whether there was contributory negligence 
on the part of appellant in failing to observe the obstruc¬ 
tion. This clearly presented a question of fact to be 
submitted to the jury. However, the Court refused tjo 
grant the prayers and instructions requested by appe 
lants which defined the duties of the respective parties, 
but instead and contrary to the instructions offered, gave 
a charge to the jury which in effect directed the jury to 
find in favor of appellee. After the jury had deliberated 
for several hours, they returned and asked to be in¬ 
structed again on the “law involved in the case.” The Court 
merely repeated his analysis of the facts, failed to defir e 
negligence and the duties of the respective parties, and 
stated that if the employee of the appellee opened the 
drawer and was leaning over the drawer when appellant 
arose and fell, that as a matter of law they must find 
for appellee. 

Statement of Points 

I. The Court erred in denying appellants’ requested 
instructions numbered 3, 4, and 5. 

II. The Court’s instruction to the jury was erroneous 
as a matter of law in that he stated that if appellee’s 
employee had opened the drawer and was leaning over 
it at the time appellant fell, the verdict must be for tljie 
appellee. 



4 


• I. 

The Court er.red in denying appellants 7 requested in¬ 
structions 3, 4, and 5. 

The instructions requested are as follows: 

Instruction 3. 

1 ‘ Plaintiff had no duty when she left the chair in 
which she was sitting, to look at her feet to ascertain 
whether or not an obstruction was there/ 7 

Finnegan v. Goerlce Co. 

106 N. J. L. 59; 

147 A. 442 (1929) 

Instruction 4. 

“Plaintiff had a right to rely upon the aisle or 
passageway being free from obstruction and safe for 
pedestrians lawfully there/ 7 

Finnegan v. Goerlce Co., 

106 N. J. L. 59; 

147 A. 442 (1929) 

Instruction 5. 

“One who, during business hours, lawfully enters a 
store to purchase goods does so at the implied invita¬ 
tion of the owner, upon whom the law imposes a duty 
i of exercising ordinary care and prudence to keep the 
aisles and passageways of the premises, in and through 
which by their locations and arrangement a customer 
in making purchases or there for the purpose of 
making a purchase, is induced to go, in a reasonably 
safe condition so as not to unnecessarily expose him 
to danger or accident 77 

Hodge v. Weinstock L. & Co. 

109 Cal. App. 393; 

293 P. 80 (1930) 

(App. 5-9, 61-71) 
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In effect, these instructions stated the law applicable 
to the relative duties of a business invitor to a business 
invitee in that the invitee has a right to assume that the 
passageways in a place of business will be kept free and 
clear of obstructions. 


Humphry v. Felker, 

14 Ohio L. Abs. 715 (1933) 

Ciburru v. Rosne, 

112 Conn. 683, 

152 A. 584 (1930) 

Moore v. Sears R. & Co., 
42 Ga. App. 658, 

157 S. E. 106 (1931) 

Finnegan v. Goerke Co., 
106 N. J. L. 59, 

147 A. 442 (1929) 

0 ’Bauer v. Katz, 

_Mo. App. 

49 S. W. (2d) 1065 (1932) 

Hunt v. Meyers Co., 

201 N. C. 636, 

161 S. E. 74 (1931) 

Armstrong v. Kroger 

.Kan., 

78 S. W. (2d) 564 (1935) 


What constitutes an obstruction which will render the 
invitor liable for negligence is a question of fact to be 
determined by the jury. The Court in denying these 
instructions and stating to the jury that the open drawer 
in appellee’s store was a matter of law not an obstruction 
which would render appellee liable if the employee was 
leaning over it, constituted prejudicial error. (App. 70-71). 
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n. 

The Court’s charge was erroneous as a matter of law. 

I A. The Court failed to define negligence. 

B. The Court failed to define proximate cause. 

C. The Court’s charge was ambiguous and confusing 
and when he was requested by the jury to explain the law 
he repeated the charge he had been asked to explain. (App. 
13, 70, 71). 

D. The Court did not define negligence in his ex¬ 
planation of the law, but merely stated that if they believe 
that the appellee’s employee had opened the drawer and 
was leaning over it that they must find that the appellee 
was not negligent as a matter of law and that the appellants 
were negligent as a matter of law. (App. 70, 71). 

i Respectfully submitted, 

% 

William R. Lichtenberg, 
i Samuel Barker, 

1074 National Press Bldg., 
i Washington, D. C., 

Attorneys for Appellants. 
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MAX LIPPMAN and 

MARY LIPPMAN, 
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vs. 

HOWARD WILLIAMS, trading as 
HOWARD WILLIAMS MILLINERY STORES, 

Appellee. 

Appeal From the District Court of the United States 
for the District of Columbia. 

BRIEF FOR APPELLEE 


Counter Statement of Case 

The appellant Mary Lippman testified that she saw a 
hat in the window of appellee’s store which she liked and 
went into the store; that no drawers were open as she 
came into the store and she was seated in a chair in front 
of a vanitv; she asked the salesladv to get the bat from 
the window and after she had tried it on she said dhe 
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liked it; that she was to meet her daughter that evening 
and would come back with her and if her daughter liked 
the hat she would buy it (App. 19); that the salesgirl put 
it aside and she got up to go out and fell over a drawer 
that was open (App. 20); she was unable to testify what 
drawer it was she fell over, referring to plaintiff’s exhibit 
No. 3 (App. 21). 

The witness further stated that no one in the store 
offered to help her (App. 23); that after she left the hospi¬ 
tal she had two colored girls to dress and feed her for 
about five or six months (App. 25). 

On cross-examination the appellant stated that the sales¬ 
girl waited on no one but her; that she saw no one open 
the drawers and that she was in the store a half hour and 
only tried on one hat during that time (App. 26); that she 
did not know* w T hat the clerk did with the hat; that she 
couldn’t tell the names of the colored girls except that 
their names w'ere Beulah and Florence. 

The appellant Max Lippman testified that Mrs. Mary 
Lippman remained in bed three or four w'eeks after she 
came home from the hospital; that they had tw'o colored 
girls w'hose names were Beulah and Florence, but did not 
know 7 the last names; that they were there for five or six 
months; that she remained in a lying condition during that 
time (App. 34); that she didn’t sit up at all during the three 
or four weeks. 

Dr. Benjamin Golden testified that he had treated Mrs. 
Mary Lippman for some period of time prior to the acci¬ 
dent; that she had been very nervous prior to the accident; 
that after she came home she was made to get out of bed 
for a certain time each day; there was nothing to prevent 
her from moving the right arm and the rest of the body 
(App. 36). 

. Mrs. Agnes Moten, called as a witness for the appellee, 
testified that she waited on Mrs. Lippman, and, referring 
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to Plaintiff’s Exhibit No. 2, described the place where Mrs. 
Lippman was seated (App. 37); that the majority of the 
hats are kept in drawers and that she opened the first 
drawer to Mrs. Lippman’s right, at the bottom (App. 3^); 
that she showed her approximately eight hats and that 
Mrs. Lippman was in there about fifteen to twenty minutes. 
That she was bending over the drawer to get another hat 
when the accident happened (App. 39); that the drawer was 
about twelve inches from the chair; that she fell sicie- 
wavs. 

mt 

That she called the Doctor and the appellee and whpn 
the appellee arrived Mrs. Lippman was still on the flobr, 
and it was necessary to call a policeman; that she never 
took a hat out of the window for Mrs. Lippman and s(ie 
was not requested to do so (App. 43). 

The appellee, Howard Williams, stated that the store 
was constructed for a millinery shop and that it was the 
desirable width for a millinery shop; that they try to get 
as much floor space and have proper space to display a 
few hats, but the bulk of the hats are in the drawers (App. 
51); that the floor space between the drawers is between 
six and seven feet; that there are no tables in the center 
of the floor (App. 42). That it took him two or three 
minutes to get to the store after the telephone call and Mrs. 
Lippman was still on the floor, and endeavored to help her 
but was waved away; he called the policeman who put hqr 
in a chair (App. 53); that he offered to assist her to the 
hospital but she said it wasn’t necessary. 

Mrs. Anna Starratt testified that she was in the store 
ten minutes and had tried on two or three hats when the 
accident happened and that every assistance was accorde* 
to Mrs. Lippman. 

Summary of Argument 

Appellant’s instructions numbers three and four wer 
properly refused. Instruction number three was not propj 
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erly worded, for a person must exercise reasonable care for 
tbeir own safety. 

Instruction number four was not only not applicable to 
the facts in the instant case but further it did not properly 
set forth the law, for all that is required is that the 
premises be kept reasonably safe for the purpose for which 
the invitee entered. 

Instruction number five was properly refused, for the 
matter contained therein is more properly contained in 
appellant’s instruction number two, which was allowed by 
the Court, and no exception was taken to the Court’s 
refusal to allow instruction number five. 

The appellant’s point that the. Court’s oral charge to 
the jury was erroneous as a matter of law is not properly 
before this Court, for no objection or exception of any kind 
was taken to the Court’s charge. 

ARGUMENT. 

It is conceded that the appellant Mary Lippman was an 
invitee in appellee’s store, and appellants’ instruction 
number one (App. 5) was consented to by the appellee, who 
stated that she was a business invitee and had a right to 
be on the premises. 

Appellants’ instruction number two was conceded as 
properly covering the law in the case, and this states that 
the owner of the premises owes an invitee a duty not only 
to exercise ordinary care to render the premises reasonably 
safe for the purpose for which the invitee entered, but to 
abstain from any act which may make the invitee’s use 
of the premises dangerous. 

The appellant Mary Lippman was seated in a chair in 
front of a vanitv, and on either side of the vanitv were 
rows of drawers, in which the hats were kept, and, while 
she stated that the only hat she tried on was a hat which 
was taken from the window of the appellee, nevertheless, 
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tlie appellee’s salesgirl who waited on the appellant 
fied that she had taken approximately eight hats out 
drawer on the right side of Mrs. Lippman, and tha 
was in there approximately fifteen or twenty minutes 
that the salesgirl was taking another hat out of the dr 
to show to the appellant when the appellant, without v; 
ing, got up and fell over the drawer, which the sale 


was leaning over. 


ftesti- 
the 
t she 
, and 
awer 
arn- 


sgirl 


The appellant in her own testimony could not identify 
the drawer she fell over and was apparently a highly 
nervous woman prior to the accident, and this is borne 
out by the testimony of her doctor. Dr. Benjamin Golden 
(App. 35). 

This case was a very questionable case of negligence 
to be submitted to the jury, and the appellants did have 
the matter submitted to the jury and the jury found in 
favor of the appellee. 

The appellants assign as errors the fact that the Court 
refused to grant their instructions number three, as it 
appears in the record (App. 6). 

The appellants would have the Court instruct the jury 
that when she left the chair in front of the vanity ther^ was 
no duty on her part to ascertain whether or not an obstruc¬ 
tion was there. It was very apparent that most of the 
hats were kept in the drawers, and certainly a person using 
ordinary care for their own safety, having sat in the chair 
for approximately one-half hour, according to her own 
testimony, would have seen, known or heard the drawer 
immediately to her right being opened. 

While the owner or operator of a store is under a duty 
to exercise ordinary care to keep its grounds in a reason¬ 
ably safe condition, it is not an insurer, for the customer 
has a corresponding duty to exercise ordinary* care for 
her own safety*. Lord Baltimore Filling Station vs. Miller, 
71 Apps. D. C. 376, 110 Fed. (2d) 69S.' 
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The appellants assign as error the failure of the Court 
to grant appellants’ instruction number four, which stated 
that the appellant had a right to rely upon the aisle or 
passageway being free from obstruction and safe for 
pedestrians lawfully there. There is no testimony of any 
kind that the aisle or passageway was not free from ob¬ 
struction, and, in fact, the testimony is definite that there 
was no obstruction in the aisle or passageway, and the law 
is that all that the owner is required to do is to exercise 
ordinary care to render the premises reasonably safe. 
Schicartzman vs. Lloyd, 65 App. D. C., 216, 82 Fed. (2d) 
822. 

The case of Finnegan vs. Goerke Co., referred to by the 
appellants, states that one who invites another upon his 
premises owes the invitee a duty not only to exercise 
ordinary care to render the premises reasonably safe for 
the purpose for which the invitee entered but to abstain 
from any act which may make the invitee’s use of the 
premises dangerous. 

The appellants also assign as error the refusal of the 
Court to grant appellants’ instruction number five, which 
is set forth in the Record (App. 6). 

Appellant’s instruction number five was fully covered 
in appellants’ instruction number two, which was conceded 
(App. 6) and the appellants must have felt that it was 
proper at the time, for no exception was taken to the 
Court’s refusal to grant instruction number five. 

The refusal of a requested instruction, which was in¬ 
cluded in substance in an instruction which was given, is 
not error. Baltimore and Ohio Railroad vs. Corbin, 73 
Apps. D. C. 124, 118 Fed. (2d) 9. 

The appellants also assign as error the fact that the 
Court erred in its oral instruction to the jury. 

The instruction of the Court to the jury before it 
retired was very short (App. 70), and after the jury came 



back for further instruction the Court gave practically 
the same instruction that it had prior to its retirement, and 
on neither occasion was any objection or exception of any 
kind taken to the action of the Court, and the question of 
negligence was left entirely to the jury. 

Rule 51 of the Rules of Civil Procedure for the District 

Courts of the United States, this Court and numerous oi lier 

Federal Courts have verv definitelv held that unless an 

•> * 

objection or exception has been taken by counsel before 
the retirement of the jury, and has stated to the C<j>urt 
the reasons for the objection, so that the Court may have 
the opportunity to correct any error in its charge, that 
no error may be assigned to the instruction. 

In the case of Asha vs. Goldsten, decided in this Court 
on January 18, 1944, 140 Fed. (2d) 702, the Court said: 

“The sole ground of appeal is an alleged error of 
the Court below in instructing the jury. Appellant 
made no objection to the instruction at the trial, and, 
therefore, under Rule 51 of the Federal Rules of Civil 
Procedure, the judgment will be affirmed.” 

In Perley vs. Roberts, 138 Fed. (2d) 518, it was held t iat 
where the record did not indicate that plaintiff had objected 
to the charge before the jury retired and had stated dis¬ 
tinctly the matter therein to which she objected, but) it 
definitely appeared that plaintiff permitted the jury to 
retire to consider its verdict without voicing any objections 
to the charge, it was not properly before the reviewing 
Court. To the same effect is Illinois Central vs. Signer, 
122 Fed. (2d) 279. 

CONCLUSION. 

It is respectfully submitted that the Court's action wfas 
proper and that the judgment for the appellee should be 
affirmed. 


Cornelius H. Doherty, 
Attorney for Appellee. 
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1 Filed Apr. 7,1943, Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 
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MAX LIPPMAN, 630 Princeton PI. N. W., Washington, 
D. C., and MARY LIPPMAN, 630 Princeton PI., N. W. 
Washington, D. C., Plaintiffs, 

vs. 

HOWARD WILLIAMS, trading as HOWARD WIL¬ 
LIAMS MILLINERY STORES, 1302 F Street, N. W., 
Washington, D. C., Defendant. 


Civil Action No. 19250. 


Complaint for Damages as the Result of Fall Over 
Obstruction in Store. 


1. The jurisdiction of the Court depends on Title 16, 
Section 44 of the 1929 D. C. Code, the plaintiffs being resi¬ 
dents of the District of Columbia, and the suit being for 
Thirty-five Thousand Dollars ($35,000.00). 

2. On to-wit, September 3,1942, plaintiff, Mary Lippman, 
was a business invitee of the defendant at his store at 1302 
F Street, Northwest, in the District of Columbia. 

3. That the defendant negligently opened and permitted 
one of the drawers in a hat cabinet near the floor to remain 
open and in the path of customers, including the plaintiff, 
Mary Lippman, and negligently failed to warn her thereof. 

4. As a result of this said negligence of the defendant, 
plaintiff, when arising from a chair provided for customers, 
was caused to fall over the said obstruction, as the result 
of which she sustained severe and permanent injuries. She 
sustained a fracture through the neck of the left humerus 
with complete lateral displacement of the head and tuberos¬ 
ity, and adduction of the shaft. She sustained a se- 

2 vere nervous shock and was required to be continu¬ 
ously hospitalized. She was disabled for a period in 
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excess of six months and has lost permanently the proper; 
use of her shoulder, and was prevented from transacting 
her usual duties. She suffered great pain of body and mind; 
and plaintiffs have incurred expenses for medical attention 
and hospitalization in the approximate amount of Two Thou¬ 
sand Dollars ($2,000.00). 

5. That as a result of the negligence of the defendant,, 
the plaintiff, Max Lippman, was deprived of the services 
of his wife, the plaintiff Mary Lippman, and has incurred 
expenses for medical attention and hospitalization and other 
expenses as a result thereof. 

Wherefore, plaintiff, Mary Lippman demands judgment; 
against the defendant in the sum of Twenty-Five Thousand 
Dollars ($25,000.00), and plaintiff, Max Lippman, demands; 
judgment against the defendant in the sum of Ten Thousand 
Dollars ($10,000.00), together with costs. 

WILLIAM R. LICHTENBERG, 
Attorney for Plaintiffs , 

1074 National Press Bldg., 
Washington, D. C. 

Demand For Jury Trial. 

Plaintiffs demand a trial by jury in the above-entitled 
cause. 

WILLIAM R. LICHTENBERG! 
Attorney for Plaintiffs. 


3 Filed April 23,1943. Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 19250. 
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Max Lippman, 630 Princeton Place, N. W., Washington, 
D. C., and Mary Lippman, 630 Princeton Place, N. W., 
Washington, D. C., Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 
Stores, 1302 F Street, N. W., Washington, D. C., De¬ 
fendant. 


Answer to Complaint for Damages 

Comes now the defendant, Howard Williams, trading as 
Howard Williams Millinery Stores, by and through his 
attorney, Cornelius H. Doherty, and, for answer to the 
complaint for damages filed herein, states as follows: 

1. This defendant admits the jurisdiction of this Court. 

2. This defendant admits the operation of the store at 
1302 F Street, Northwest, but denies each and every other 
material allegation in the said complaint contained and de¬ 
nies that the plantiffs were in any way injured or damaged 
by reason of any negligence of this defendant, his agents or 
employees. 

3. This defendant says that the injuries of the plaintiff 
Mary Lippman were sustained by her failure to exercise 
reasonable care for her own safety and that her failure to 
exercise reasonable care was the sole and proximate cause 
of the injuries sustained by the plaintiff Mary Lippman, 
and the resulting damage to the plaintiff, Max Lippman 
and Mary Lippman. 

Wherefore, the defendant prays that the said com- 
4 plaint be dismissed with costs. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 

i Washington, D. C., 

Attorney for Defendant. 


v 
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I certify that a copy of the foregoing Answer was mailed 
this 22nd day of April, 1943, to William R. Lichtenberg, 
Esquire, 1074 National Press Building, attorney for plain¬ 
tiffs. | 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Defendant. 

7 Civil Action No. 19250. 

Docket Entry. 

Nov. 1, 1943. Plfs. “Instructions to Jury” No. 1 and No. 2 
granted—No. 3, No. 4 & No. 5 refused—Plfs. “Prayers” 
No. 2 as amended, No*. 3, No. 5 & No. 6 as amended, 
granted—Plfs. “Prayers” No. 1 refused & No. 4 with¬ 
drawn. Defts. Instructions No. 1, No. 3 & No. 4 granted— 
No. 2 denied. Goldsborough, J. 

8 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 19250. 

Mary Lippman, et al., Plaintiffs, 
vs. 

Howard Williams, Defendant. 

Instructions to Jury. 

I. 

The jury is instructed that the plaintiff, Mary Lippman, 
w*as a business invitee of the defendant and as such had a 
right to be in the premises. 

Granted 
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n. 

One who invites another into his premises owes the in¬ 
vitee a duty not only to exercise ordinary care to render 
the premises reasonably safe for the purpose for which the 
invitee entered, but to abstain from any act which may make 
the invitee’s use of the premises dangerous. 

Granted 

III. 

Plaintiff had no duty when she left the chair in which she 
was sitting to look at her feet to ascertain whether or not 
on obstruction was there. 

Refused 

IV. 

Plaintiff had a right to rely upon the aisle or passageway 
being free from obstruction and safe for pedestrians law¬ 
fully there. 

Refused 

V. 

One who, during business hours, lawfully enters a store 
to purchase goods does so at the implied invitation of the 
owner, upon whom the law imposes a duty of exercising 
ordinary care and prudence to keep the aisles and passage¬ 
ways of the premises, in and through which by their 
locations and arrangment a customer in making purchases 
or their for the purpose of making a purchase, is induced 
to go, in a reasonably safe condition so as not to unneces¬ 
sarily expose him to danger or accident. 

Refused 


10 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 


Civil Action No. 19250. 


Max Lippman, 630 Princeton Place, N. W., and Mary Lepp- 
man, 630 Princeton Place, N. W., Plaintiffs, 
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vs. 

Howard Williams, trading as Howard Williams Millinery 
Stores, 1302 F Street, N. W., Defendant. 


Plaintiffs’ Prayer Number One. 

The burden is on the plaintiff to establish his ease by a 
fair preponderance of the evidence, and, if he has done so, 
your yerdict should be for the plaintiff; otherwise your 
verdict should be for the defendant. 


11 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 


Civil Action No. 19250. 


Max Lippman and Mary Lippman, Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, Defendant. 


Plaintiffs’ Prayer Number Two. 


The law’ imposes upon the plaintiffs the burden of prov¬ 
ing their case by a preponderance of the evidence. By pre¬ 
ponderance of evidence we do not mean that you must un¬ 
derstand that the plaintiffs are to produce numerically 
more witnesses than the defendant. What it means is tlidt 
the testimony which was adduced on the plaintiffs’ part 
shall preponderate in your mind over that adduced on be¬ 
half of the defendant. The burden of proof is sustained bV 
the quality of the evidence and not by the quantity of thb 
witnesses. Preponderance of the evidence means greater 
w r eight of the evidence not necessarily the evidence of the 
greater number of witnesses, but rather the evidence qf 
those witnesses whom vou see fit to believe. 


12 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 
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Civil Action No. 19250. 


Max Lippman and Mary Lippman, Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, Defendant. 


Plaintiffs’ Prayer Number Three . 

♦ 

If you find a verdict for the plaintiff, you may take into 
consideration in estimating her damages the physical and 
mental pain, if any, you believe from the evidence she has 
suffered as a result of the injuries, and the physical and 
mental pain, if any, you may believe from the evidence she 
will endure in the future as a proximate result of her in¬ 
juries, and award her such damages as you believe from 
the evidence to be reasonable, fair and just to compensate 
her. 


13 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 


Civil Action No. 19250. 


Max Lippman and Mary Lippman, Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, Defendant. 


i Plaintiffs’ Prayer Number Five . 

We are trying two cases together and we will call the 
wife’s case action No. 1, and the husband’s case action No. 
2 and if they are entitled to verdicts, you will fix a separate 
amount in each of these cases. If you find a verdict in favor 
of the wife, you will also find a verdict for the husband, 
but unless you do find for the wife, you cannot find for the 
husband. 
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14 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 

Civil Action No. 19250. 

Max Lippman and Mary Lippman, Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, Defendant. 

Plaintiffs’ Prayer Number Six. 

You are instructed that if any witness or party testifies 
falsely about a material fact about which he could not rea¬ 
sonably be mistaken, you are at liberty to disregard his 
entire testimony or any part of it, as you see fit. 

15 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 

Civil Action No. 19250. I 


Max Lippman, 630 Princeton Place, N. W., and Mary Lnfp- 
max, 630 Princeton Place, N. W., Washington, D. t., 

vs. | 

Howard Williams, trading as Howard Williams Millinery 
Stores, 1302 F Street, N. W., Washington, D. C. 

Defendant’s Instruction Number One. 

The jury is instructed that no presumption of negligerice 
arises from the happening of an accident to the plaintiff, 
and, unless you find, by a preponderance of the evidence, 
that the defendant was guilty of negligence and that such 
negligence was the proximate cause of the plaintiff’s in¬ 
jury, then your verdict must be for the defendant. 

16 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 19250. 


Max Lippman, 630 Princeton Place, N. W., and Mart Lipp¬ 
man, 630 Princeton Place, N. W., Washington, D. C., 

vs. 

Howard Williams, trading as Howard Williams Millinery 
Stores, 1302 F Street, N. W., Washington, D. C. 


Defendant’s Instruction Number Two. 

The jury is instructed that if you find from the evidence 
that the act or acts of the plaintiff contributed to and was 
in some degree the cause of the injury she sustained, then 
your verdict must he for the defendant. 

17 ! Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
I FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 19250. 


Max Lippman, 630 Princeton Place, N. W., and Mary Lipp¬ 
man, 630 Princeton Place, N. W., Washington, D. C., 
Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 
Stores, 1302 F Street, N. W., Washington, D. C., De¬ 
fendant. 
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Defendant’s Instruction Number Three. 

The jury is instructed that even if you find from the evi¬ 
dence that the defendants employee was guilty of the negli¬ 
gence charged in the plaintiff’s complaint, in leaving the 
drawer open, yet, if you further find from the evidence and 
under the instruction of the Court that the plaintiff Mary 
Lippman was also guilty of certain negligent act or acts 
and that her negligence, if any, caused or proximately con¬ 
tributed to cause the accident, then the plaintiffs cannot Re¬ 
cover in this case, and the Court further instructs you that 
under such circumstances you are not warranted in com¬ 
paring the negligence, if any, of the plaintiff and the de¬ 
fendant’s employee to determine which was guilty of ihe 
greater degree of negligence, but if you find from the evi¬ 
dence that Mary Lippman was guilty of any want of ordi¬ 
nary care which caused or proximately contributed to cause 
the accident in question, then your verdict must be for the 
defendant. 

18 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 19250. 

Max Lippman and Mary Lippman 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, 1302 F Street, N. W., Washington, D. C. 

Defendant’s Instruction Number Four. 

The jury is instructed that if you believe that any Out¬ 
ness or party has wilfully testified falsely as to any mate- 
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rial matter upon which he could not reasonably be mistaken, 
you are at liberty to disregard all or any part of the testi¬ 
mony of such witness or party. 


19 Filed Nov. 1, 1943. Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 19250. 


Max Lippman and Mary Lippman, Plaintiffs, 

vs. 

Howard Williams, trading as Howard Williams Millinery 

Stores, Defendant. 


Verdict and Judgment. 

This cause having come on for hearing on the 29th day 
of October, 1943, before the Court and a jury of good and 
lawful persons of this district, to wit: Charles D. McCoy, 
George P. Hickey, Wilbur A. Harvey, Donald R. Ernst, W. 
Warren Holke, Jr., Walter T. Buhler, Joseph F. Moore, 
Joseph G. Dubuque, Magnus E. Fria, William C. Hinegard- 
ner, Warran A. Sanford, Joseph F. Donahue; who, after 
having been duly sworn to well and truly try the issues be¬ 
tween Max Lippman and Mary Lippman, plaintiffs, and 
Howard Williams, trading as Howard Williams Millinery 
Stores, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 1st day 
of November, 1943, that they find for the defendant against 
said plaintiff. 


Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiffs his costs 
of defense. 

Charles E. Stewart, Clerk, 

By C. Frank Reifsnyder, 

Deputy Clerk. 

By direction of 
Justice Goldborough. 

20 Filed Jan. 13, 1944. Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 19250. 


Max Leppman, et al., 
vs. 

Howard Williams, etc. 


Affidavit . 

I, Donald R. Ernst, being first sworn, make the following 
statement: I was a member of the jury in the case of Max 
Lippman et al. v. Howard Williams, etc., District Court No. 
19,250, tried on November 1,1943; that the case was decided 
solely upon the instructions given us by the Judge and 
that we felt bound by his instruction that if we believed 
that the plaintiff was negligent in any way, we must find 
for the defendant; that I found as a fact that plaintiff did 
nothing that was negligence on her part; I found that she 
did what all of us would have done under the circumstances; 
but I understood, and it is my impression that the majority 



understood, the Judge’s instructions to mean that anything 
which she could have done to prevent the accident, which 
she did not do, even though plaintiff wasn’t actually negli¬ 
gent, would be negligence and would prevent a verdict in 
her favor. I did not believe, and it is my impression that 
none of the other jurors believed, that the plaintiff should 
have been required to look down at her feet, and it was 
believed that no one else, under the circumstances, would 
have looked, but we felt that the Judge’s instructions took 
this question away from us. We all felt that the real cause 
of the accident was the leaving of the drawer open, and I 
believed that defendant’s witness was not there at the time 
plaintiff fell, but the Judge had told us that as a matter of 
law if we believed the defendant opened the drawer, we 
must find for the defendant; we all did believe that the 
defendant opened the drawer. 

DONALD R. ERNST. 

Subscribed and sworn to before me this 3rd day of De¬ 
cember, 1943. 

MARY C. BEVANS, 

Notary Public , D. C. 

• •••••••• 

29 MRS. MARY LIPPMAN. 

• • ••••••• 

Direct Examination. 

• •••••••• 

30 Your full name is Mrs. Mary Lippman, is that cor¬ 
rect? 

A. Yes, sir. 

Q. Keep your voice up louder. Where do you live? 

A. I live at 630 Princeton Place Northwest. 

Q. How old are you, Mrs. Lippman? 

A. I am 60 years. 

Q. How long have you lived in the District of Columbia? 
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A. About 50 years. 

Q. Have you ever been in court before? 

A. Never in my life. 

Q. Directing your attention, Mrs. Lippman, to Septem¬ 
ber 3, 1942, I ask you whether or not you were in the vi¬ 
cinity of the Hollywood Hat Store at 13th and F Streets? 
A. Yes, sir, I was. 

Q. And did you go into the store? 

A. Well—yes, I did. I was passing by and I saw 3 . hat 
in the window which I liked very much. 

Q. Had you ever bought any hats in that store before? 
A. Yes, i did. 

Q. And on this particular occasion you say you savb’ the 
hat— 

A. (Interposing): In the window. 

Q. (Continuing): —in the window and you went into 
the store? 

A. I did. 

Q. And did you intend to buy a hat? 

31 A. Yes, I did. That was my intentions, to bhy a 
hat. 

Q. Now, as you went into the store what was the first 
thing that occurred? 

A. Well, from the window I walked in, and as I went to 
a chair a young lady came over to me and asked me if I 
wanted to be waited on and I said yes. 

*•••••••• 

By Mr. Lichtenberg: 

Q. Mrs. Lippman, I want to show you a photograph and 
ask you whether that is a photograph of the interior of the 
store? (Handing photograph to the witness.) 

A. (After inspecting photograph in question): Yes, sir. 

• •••#*••• 

By Mr. Lichtenberg: 

Q. Now, as to the first photograph, which is plaintiffs’ 
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exhibit No. 1, as we look at that photograph we are looking 
at it, are we not, from the entrance of F Street? 

A. Yes. 

Q. And as you entered the store did you go in to your 
right? 

32 A. Went on in to the right. 

Q. To your right. Now, will you point out whether 
the first chair is the one on the right that you— 

A. (Interposing): The first chair. 

Q. Now, I hand you plaintiffs’ exhibit No. 2 and ask you 
whether or not there aren’t three sets of drawers before 
you arrive at the first chair on the right? (Handing photo¬ 
graph in question to the witness.) 

A. (After inspecting photograph in question): Well, I 
don’t remember how many drawers there are. 

Q. Is that a true representation— 

Mr. Doherty (Interposing): Wait a minute. Are you 
trying to change this picture? 

Mr. Lichtenberg: No. You have this picture only show¬ 
ing one drawer, and I want to show the true situation. 
Mr. Doherty: What do you mean “only one drawer?” 
Mr. Lichtenberg: And there are three, four, five, six. 
Ask Mr. Williams. 

Mr. Doherty: Here is that picture. (Indicating.) 

Mr. Lichtenberg: That is what I am asking. There is 
no question about that. 

Mr. Doherty: All right. 

By Mr. Lichtenberg: 

Q. Now, on the other side of the three sets of drawers 
as you come in is there a cash register? Is there a cash 
register there to the right of the entrance? 

A. Yes, there is a cash register. 

Mr. Lichtenberg: I offer plaintiffs’ exhibit No. 1 for the 
time being. 

33 The Court: May I see it? 

Mr. Lichtenberg: Yes, your Honor. 
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The Court: (After inspecting photograph). Is thm the 
chair you were sitting in? 

The Witness: Yes. 

Mr. Doherty: If your Honor please, I think this is a 
better picture of the close up of that. (Indicating.) 

Mr. Lichtenberg: I haven’t offered it yet. I am just 
going step by step. No, this is a better one where the three 
drawers are. 

Mr. Doherty: I mean the close-up is much better than 
this one. 

The Court: Was there another chair here (indicating)? 

Mr. Lichtenberg: No. This is a better picture 6f it. 
There was a cash register up here, and then three drawers, 
and this chair is the same as that. (Indicating.) 

The Court: All right. 

(Thereupon the photograph referred to was by the Court 
received in evidence as Plaintiffs’ exhibit No. 1.) 

By Mr. Lichtenberg: 

Q. I show you now plaintiffs’ exhibit No. 3 and ask you 
whether or not the chair on the right is the chair that you 
sat in? (Handing photograph to witness.) 

A. (After examining photograph in question): Yes, right 
here. 

Mr. Lichtenberg: I offer plaintiffs’ exhibit No. 3 at this 
time. 

The Court: Very well. 

34 By Mr. Lichtenberg: 

Q. So that we can dispose of this matter more 
quickly, I show you plaintiffs’ exhibit No. 2 and No. 4 and 
this chair in No. 4 is the chair, or the position of the chair, 
that you sat in? (Handing photograph to witness.) 

A. (After examining photograph in question): Yes. 

Q. And the first chair on the right is the other one? 
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A. Yes. 

Q. In plaintiffs’ exhibit No. 2 the drawer is open? 

A. Yes. 

Mr. Lichtenberg: I offer them both. 

The Court: Very well. 

• • • • • • • • • 

35 By Mr. Lichtenberg: 

I Q. Now, Mrs. Lippman, after you got into the store 
and this lady started to wait on you, were you seated at 
that chair? 

A. Yes, sir. 

Q. What did you tell the lady at that time ? 

A. That I wanted to see the hat in the window, and would 
she bring it out. 

Q. What kind of a hat was that? 

A. It was a black hat with a little bit of blue on it. 

Q. Was the blue on the front of the hat? 

A. The blue was on the front of the hat, and I liked it 
very much. 

Q. Did you try it on? 

A. I tried it on. 

Q. Were other hats tried on? 

A. No. I only cared for that particular hat. 

Q. As you walked into the store were the drawers to the 
right and left closed or open? 

A. Yes, sir, they were closed; none of them were open. 
Q.iYou had been in there on other occasions to buy 
something? 

A. Yes, I had. 

Q. Did you observe whether the drawers were always 
closed? 

36 A. Well— 

Q. (Interposing): If you know, if you remember? 
A. Well, I can’t remember. 
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Q. But as you walked to the chair the drawers to the 
right were closed? 

A. Yes. 

Q. There is no question about that? 

A. No, they were not open. 

Q. Now, when you requested the sales lady to get the 
hat from the window, did she get the hat from the window? 

A. Yes, she got the hat out of the window for me. 

Q. What kind of a day was this, a warm day? 

A. Yes, it was very, very warm. I made the remark that 
the hat was warm when she took it out of the windo^. 

Q. It was warm? 

A. It was very warm, it was very warm. 

Q. That was on September 3rd? 

A. September 3rd. 

Q. After you tried the hat on what did you tell the lady? 

A. I told the lady I liked the hat, and I was supposed to 
meet my daughter later in the evening and we would come 
back, and if she liked the hat I would take it. 

Q. Do you remember what time of day this was? 

A. I can’t remember, but around four o’clock in the aft¬ 
ernoon. 

Q. And you say you were going to meet your daughter 
that afternoon? 

A. Yes, I was. 

Q. What did the lady then say to you after you 
37 told her you would be back? 

A. She said, “All right, I will put the hat away 
for you, put it aside for you, and it will be there for you 
when you come back,” and I went to get up. 

The Court: W’here did she put the hat when she said 
that? Did she put it back in the window? 

The Witness: No, no, she just put it aside, and I g<^t up 
to go out. 

By Mr. Lichtenberg: 

Q. Did you go the same route as you came in? 
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A. Yes, sir, the same way. 

Q. Was the drawer open? 

A. Yes, and I fell. 

Q. You didn’t see the drawer open? 

A. No, I didn’t see the drawer open. 

Q. How many customers were in the store? 

A. I can’t remember; one or two. 

Q. Do you remember how many sales ladies were in the 
store ? 

A. I don’t remember. 

Q. Four or five? 

A. I don’t remember. 

Q. Was there more than one? 

A. Oh, of course. 

Q+ And after you fell—on what part of your body did 
you fall? 

A. On the left side. 

Q. Do you remember whether or not you fell at all against 
the drawers or on the floor as you fell? 

38 | A. I know I fell right over the drawer. 

Q. And you fell over which way? 

A. I fell over my left shoulder. 

Qj Did you hear anything as you fell? 

A. Yes, I heard an awful crash in my shoulder, and my 
arm went limp; an awful crash and pain. 

Q. Did anybody say anything to you at that time? 

A. Well, the young lady came over. 

Q. What young lady? 

A. Some young lady. 

Mr. Doherty: Just a minute. I object to anything some 
young lady said if she wasn’t an employee. 

By Mr. Lichtenberg: 

Q. Well, do you know if it was one of the employees? 
The Court: Find out first from the photograph if the 
plaintiff knows which drawer it was she fell over. 
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Mr. Lichtenberg: Yes, your Honor. 

By Mr. Lichtenberg: 

Q. I hand you here— 

The Court (Interposing): Plaintiffs’ exhibit No. 3. 

By Mr. Lichtenberg: 

Q. (Continuing): —plaintiffs’ exhibit No. 3 and ask you 
if you can point out which drawer you fell over? 

A. I guess this one right here. (Indicating.) 

Q. Did you say “Yes, this one?” Give us your best recol¬ 
lection. 

A. I think— 

Mr. Doherty (Interposing): What did you say? 

The Witness: Not the upper—no, it was the bot- 
39 tom drawer. 

By Mr. Lichtenberg: 

Q. It was a bottom drawer?.. 

A. It was a bottom drawer. 

The Court: Which side ? 

By Mr. Lichtenberg: 

Q. Show the Judge on the picture just which side it was 
on there. 

A. On this side right through there. (Indicating.) 

Q. And you say you don’t know whether it was this one 
or one of the others, but it was one of the bottom drawers? 

A. Yes. 

Q. You are talking about either one or the other of the 
bottom drawers? 

A. Yes, sir, bottom drawer. 

Mr. Lichtenberg (To the jury): It was one of these two 
that the witness pointed at from the bottom, the fir$;t or 
second from the chair or exhibit 3. 

By Mr. Lichtenberg: 



Q. After you fell you said someone said something to 
you? 

A. Yes. 

Q, Now, was it one of the sales ladies or one of the cus¬ 
tomers. 

A. One of the sales ladies. 

Q. And just what did she say to you? 

Mr. Doherty: I object to what she said, if your Honor 
please. 

Mr. Lichtenberg: If you don’t want it in I will 
40 withdraw the question. 

I am going to ask your Honor to rule on it. I think 
I am entitled to ask that question. 

Mr. Doherty: Unless she identifies who this sales lady 
was so that we can get her to offset anything she might say. 

Mr. Lichtenberg: If the Court please, they know who 
their sales ladies were. 

The Court: I sustain the objection at the present time. 

Of course, if the sales lady can be identified, the Court 
might take a different view. 

By Mr. Lichtenberg: 

Q.| Did you see this lady who said this to you wait on 
any customers? 

A. Yes, she waited on customers. 

Mr. Lichtenberg: I think under the circumstances, if 
the Court please— 

The Court (Interposing): The Court thinks she should 
be identified in such a way that the defendant would know 
who it was. 

Mr. Lichtenberg: If your Honor please, may I just say 
this: that if there were two or three sales ladies in the 
store certainly they would be more available to Mr. Wil¬ 
liams than they would be to us except, of course, by deposi¬ 
tion, but we don’t know their names, we can’t subpoena 
them. We could find out from all their sales ladies but, 
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after all, the Court can see it is a small store; they couldn’t 
have too many sales ladies. 

The Court: The Court thinks under the circum- 

41 stances that unless the witness can identify heir the 
objection is sustained. 

Mr. Lichtenberg: There is a case, if the Court please, 
of Potomac Builders Supply Company in 62nd Appeals— 
I will reserve that until after lunch—I think it can be con¬ 
nected up. One of the parties went to the bonding office 
and they inquired as to whether or not there was a par ticu¬ 
lar bond for this particular building construction and that 
conversation was held admissible, but I will bring thkt in 
after lunch. 

The Court: All right. 

By Mr. Lichtenberg: 

Q. Now, Mrs. Lippman, after you had fallen were you 
helped up by anyone? 

A. Yes, sir. 

Q. And can you tell us by whom? 

A. 'Well— 

Q. (Interposing): If you know; if you don’t know, tell us. 

A. I didn’t know who it was at that particular time; 
two ladies picked me up and put me in a chair. 

Q. Did a time come when you went to the hospital? 

A. Yes, sir. 

Q. How did you go? 

A. I went in a cab by myself. 

Q. Nobody from the store went with you? 

A. No, nobody at the store offered to aid me, not a soul. 

Q. When you arrived at the hospital did anybody 

42 assist you? 

A. Yes, a colored man helped me, and put me in 
a chair there. 

Q. And did you request that a physician be called? 

A. Yes, sir. 


i 
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Q. And do you remember anything more that occurred 
on that day? 

A. I don’t, no, because they took me up and put me to 
sleep with an anesthetic because I had such terrific pain 
I couldn’t stand it. 

• •••••••• 

45 Q. And how were you able to sleep while you were 
at home? 

A. I wasn’t able to sleep at all any more than I was in 
the hospital. 

Mr. Doherty: If the Court please, a lot of these questions 
are pretty leading. 

Mr. Lichtenberg: I will try not to lead, but it is pretty 
difficult in this situation. 

By Mr. Lichtenberg: 

Q. Were you able to dress yourself? 

A. No. 

Q. Were you able to bathe yourself? 

A. No. 

Q. Were you able to feed yourself? 

A. No. 

Q. Did you have any help? 

A. Yes, I had to have help, 
i Q. And did you have the help? 

46 A. Yes, I did. 

Q. Who did you have help? 

A, I had two colored girls; one to cook and one to dress 
and feed me, and attend to me. 

Q. Prior to your accident did you do your own cooking 
and housework? 

A. Yes, sir. 

Q. Did you do it yourself? 

A. No, I did it most all myself. I had girls to come in 
once in a while for hotlse cleaning. 

Q. Now, since you returned from the hospital, for how 


# 
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long a time did you have to have help, that is, two girls 
helping you? 

A. Oh, I guess five or six months. Both of them? 

Q. Yes, I am talking about both of them now. 

A. Oh, you are talking about the two? 

Q. Yes. 

A. TTell, I let one go in four months and kept the other 
one. 

Q. Do you still have a maid? 

A. Yes, I do. I can’t do anything myself. 

Q. Now, let me ask you; you have been receiving treat¬ 
ments, have you not, from Dr. Golden? 

A. Yes, sir. 

Q. And are you still receiving such treatment? 

47 Cross Examination. 

By Mr. Doherty: 

Q. Mrs. Lippman, you said the reason you went into 
this store was that you saw a hat in the window that you 
wanted ? 

A. Yes, sir. 

Q. And when you went in you spoke to the clerk and 
asked her to get it, that hat? 

A. Yes, sir. 

Q. And there was a particular kind of hat you 
4S wanted, and nothing else? 

A. That’s all. 

Q. Did you make any statement to the girl at that par¬ 
ticular time as to whether or not you were going to buy it? 

A. I made that statement that I would get my daughter. 

Q. And when did you make that statement, when you 
first went in? 

A. Yes, sir, when I first went in. 

Q. Did you try on any other hats at all? 

A. No, no other hat because I liked this particula r one. 
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Q. And this lady went ont and got that hat ont of the 
window? 

A. Yes, sir. 

Q. And brought it in? 

A. Yes, sir. 

Q.iDid she take care of anybody else during that time? 
A. No, just waited on me. 

Q., And you sat up at this vanity like this? (Indicating.) 
A. Yes, sir. 

Q. And on one of those chairs? 

A. Yes, sir. 

Q. And there is a little table and mirror? 

A. Yes. 

Q. Did you ask to see any hats at all? 

A. No, just this particular one t 

Q. And all the drawers w^:e closed when you came in 
there and sat down? 

A. Yes, all the drawers were closed. 

, Q. Did you see anyone open them? 

49 A. No. 

• •••••••• 

Q. Approximately how long were you in the store? 
A. I couldn’t tell that, either. 

Q. Was it 15 or 20 minutes, or a half hour? 

50 A. I guess it must have been a half hour. 

Q. And you only tried on one hat during that 

period? 

A. That is all. That is all I cared for, that particular 
hat that came out of the window. 

Q. And you don’t remember this particular clerk who 
was with you all this period of time opening the drawer 
where there were a number of hats and that during that 
particular period of time you tried on six or seven hats ? 

A. I did not. 

Q. And that drawer remained open for 12 or 15 minutes, 
and she was reaching for another hat when, without saying 
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anything at all, you got up and fell over the drawer? 
A. No. 

Q. You are certain of that? 

A. Yes. 


Q. And you are certain that the lady went and got the 
hat out of the window? 

A. Yes, because that was the only hat I was interested in. 

Q. And you insist you did not try on six or seven hats? 

A. I did not because I asked for that particular hat, and 
said I would come back with my daughter. 

Q. When you got through with it what did the clerk do 
with it, do you know? 

A. I don’t know. I just walked out. 

Q. And she had it in her hand at that particular time? 

A. Yes. 

Q. When you fell over this thing how did you turn? Were 
you walking straight ahead and just fell— 

51 A. (Interposing): I was walking straight ahead, 
as I came in. 

Q. And you just fell over— 

A. (Interposing): No, I didn’t fall off the chair. 

Q. But you fell over the drawer? 

A. Yes. 


Q. And none of these drawers were open on this day? 

A. No. 

Q. Did you have a pocketbook with you that day? 

A. Yes, sure, I would have to have a pocketbook. 

Q. Do you know where the pocketbook was after you 
fell? 

A. I guess— 

Q. (Interposing): No, I don’t want you to guess. 

A. It was on the floor. 

Q. And it wasn’t on the vantiy? 

A. No. I wouldn’t leave it there if I was going out. 

Q. Well, what I am trying to get at is, you are Sure it 
wasn’t on this vanity? 
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A. No. 

Q. And it wasn’t handed to yon? 

A. No. 

Q. You said nobody picked yon np? 

A. No. They let me lay there on the floor. 

Q. How long? 

A. I just guess until—it hurt me, pained me so I hol¬ 
lered. 

Q.| That’s right, and weren’t you picked up and put on a 
chair? 

! Mr. Lichtenberg: If the Court please, I think the 
52 lady should be permitted to complete her answer. 

i Mr. Doherty: I thought she had. 

The Witness: And one of them ladies came over and 
said, “Shut up,” let me lay on the floor and said, “Shut 
up, don’t holler like that.” 

By Mr. Doherty: 

Q. How many sales ladies were in the store? 

A. I can’t remember. 

Q. Three or four? 

A. I don’t remember. 

Q. When you came in were there many customers in the 
store? 

A. No. 

Q. But you can remember which were customers and 
which were sales ladies? 

A. Yes. 

Q. Were there only two that day? 

A. I don’t remember. 

Q. How long was it that you were on the floor? 

A. I don’t remember. I didn’t have no watch with me. 

Q. And did they pick up the pockethook when you were 
put on the chair? 

A. They picked it up and handed it to me. 

Q. You remember that distinctly? 
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A. Yes. 

Q. How long do you remember sitting in the chair? 

A. I don’t know; when Mr. Wililams came in and called 
the doctor. 

Q. I thought you called the doctor. 

53 A. He called the doctor to he at the hospital when 
I was there. 

Q. Didn’t he want to call an ambulance for you? 

A. I didn’t want to have anything in the street— 

Q. (Interposing): Just answer the question. Didn’t he 
want to call an ambulance for you? 

A. Yes, he got a cab in the street. 

Q. Then Mr. Williams tried to help? 

A. Yes, he was very nice. 

Q. I thought you said on direct examination that nobody 
did anything for you? 

A. And he said to the girl, if you want to help me pick 
me up. 

Q. But you did cause considerable commotion? 

A. No, but if you got that pain— 

Q. (Interposing): And they had to call the police and 
close the door? 

A. No, nobody closed the door. 

Q. And didn’t you make a statement to Mr. Williams 
that you weren’t very badly hurt? 

A. No. 

Q. And that you didn’t want anybody but your own doc¬ 
tor, and he called him? 

A. And I said, “Mr. Williams, aren’t you going to send 
anvbodv with me?” 

« w 

Q. And you went across the street? 

A. Yes, I went across the street because the cab couldn’t 
get on this side, and I couldn’t wait any more. 

Q. But they had called the cab? 

54 A. I told them to call the doctor to be at the hos¬ 
pital. 
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Q. But you thought Mr. Williams should have gone along 
with you, is that right? 

A\. Well, one of the girls could have gone with me, maybe 
one of the sales ladies. 

Q. Now, what is the name of these colored girls that 
worked for you during that period after you left the hos¬ 
pital? 

A. Beulah and Florence. 

Q. What are their last names? 

A. I couldn’t tell you. My husband could tell you more 
than I can about it. 

Q. No, I am asking you. Do you know? 

A. I don’t remember. 

Q. Do you know where they live? 

A. Well, they move so often, the colored people, I don’t 
know whether they are still living there, or not. 

Q. Referring to plaintiffs’ exhibit No. 2,1 will show you 
this picture of the store with the drawer out; was the 
drawer somewhat like that when you fell? (Handing exhibit 
to the witness.) 

A. Yes. 

Q. Just like that? 

A. Yes. 

Q. And can you show to the jury just in what way you 
fell over that? 

A. I fell over, just over on the left side. 

The Court: Let me see that picture, please. 

By Mr. Doherty: 

Q. Where was the sales girl, or clerk, that had been 
55 waiting on you when you fell? 

A. She had walked away. 

Q. Do you know where she went, or anything else? 

A. No, I don’t remember that. 

Qj I thought you said a few minutes ago she was stand¬ 
ing with the hat she had taken out of the window? 
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A. I know, but that was when I was speaking with her. 
Q. Oh, she went away, but you don’t know where? 

A. I don’t know where she went to, Mr. Doherty. 

Q. But she wasn’t leaning over this drawer looking for 
another hat? 

A. No. 

Q. You are certain of that? 

A. Yes. 

Q. Did she come over to you when you fell? 

A. She did. 

Q. Where did she come from? 

A. I don’t know, but some part of the store. 

Q. But it is a kind of narrow store. 

A. Yes. 

Q. How long was it from the time you handed the fcat 
back to her and told her to keep it, until you got up imd 
fell over this drawer? 

A. I don’t know; a few minutes. I wouldn’t take bdt a 
few minutes. 

Q, What did you do? 

A. I don’t know. 

Q. You started out? 

A. Yes, immediately. 

56 Q. So that the girl must have been there? 

A. I don’t know where she walked. 

Q. But you got up immediately and started away? 

A. Yes, I got my pocketbook and started— 

Q. (Interposing): You are sure you got your pocketbook? 
A. Sure. 

Q. Did you tell Mr. Williams that it was not necessary 
for him to go to the hospital with you? 

A. He didn’t offer to go with me, because I said, “ Aren’t 
you going to send someone with me?” 

Q. You did ask him that? 

A. Yes, I did. 

Q. Didn’t he say anything about it? 
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A. No, he didn’t, just put me in the cab. 

Q. Just put you in the cab? 

A. That is all. 

Mr. Lichtenberg: Just wait until the question is com¬ 
pleted. 

By Mr. Doherty: 

Q. Just put you in the cab and shoved you off? 

A. Yes, sir. 

Q. Didn’t say a word to you? 

A. No. 

Q. And you deny he said something about going along 
with you? 

A- No, he didn’t. I said , 41 Ain’t you going to send some¬ 
body along with me,” and he put me in the cab and that 
is all 

• •••••••• 

57 MAX LIPPMAN. 

Direct Examination. 

Q. Will you give the Court and jury your name, Mr. 
Lippman? 

A. Max Lippman. 

• ••••*••• 

62 By Mr. Lichtenberg: 

Q. Now, how long did Mrs. Lippman stay at the 
hospital? 

A. I think just five weeks altogether, 
i Q. You paid the bills, did you not, sir? 

63 A. Yes. 

Q. After she left the hospital where was she moved 
to, where was she taken? 

A, Taken home in an ambulance and put her to bed. 

Q. And that is the home at 630 Princeton Place ? 
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A. Yes. 

Q. Do you know how long she remained in bed? 

A. I would say between three and four weeks. 

Q. Getting back to the period at the hospital, did! she 
speak to you very much during that time in the hospital? 

A. No, she didn’t during the first two or three weeks. 

Q. And after that did she speak to you? 

A. Yes, she said that the arm— Oh, you don’t want ^hat. 

Q. After you got her home how long did she remain in 
bed? 

A. Between three and four weeks. 

Q. Was she able to feed herself? 

A. In those three or four weeks we had to feed her all 
her meals. 

Q. When you talk about those three or four weeks are you 
talking about the hospital? 

A. No, at home. 

Q. And could she dress or undress herself? 

A. No, the girl had to help her dress. She was practi¬ 
cally helpless. 

• •••••••• 

64 Q. After she came back from the hospital who did 
the cooking and the housework? 

A. We had one maid who took care of the house and one 
maid who took care of her constantly. I say constantly; 
she was there until 7 or 8 o’clock and, of course, I was home 
and I had to take care of her the rest of the time. 

Q. Can you tell the names of the maids who were there? 

A. We had one maid by the name of Beulah. I never did 
know her last name. In fact, we were so anxious to get 
help we never got any information outside of the address, 
and she lived in the 400 block of M Street Northwest; and 
we had another girl, her name was Florence. 

Q. Do you know her last name? 

A. I don’t recall her name now, and she lived 807 9th 
Street Northeast. 
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Q. Now, for how long a period of time were the two of 
them there? 

A. We had the two of them between five and six 

67 months. 

• •••••••• 

Cross Examination. 

By Mr. Doherty: 

Q. Mr. Lippman, did I understand you to say that when 
MrsJ Lippman came home from the hospital you had to 
actually feed her during those three or four weeks? 

A. Yes, sir. 

68 i Q. What was wrong with her right arm? Couldn’t 

she feed herself with her right arm? 

A. Well, there wasn’t anything wrong that I know of, 
but she couldn’t raise her head up. 

Q. What do you mean she couldn’t raise her head up? 
Ai She was in a lying position all the time. 

Q. And she couldn’t do anything with her right arm to 
help herself? 

A. Well, she didn’t. 

Qj And she didn’t sit up at all during that three or four 
weeks? 

Ai No, not during that three or four weeks. 

• •••••••• 

DR. BENJAMIN GOLDEN. 

• •••••••• 

Direct Examination. 

By Mr. Lichtenberg: 

69 Q. Give the Court and jury your full name please, 
sir. 

A. Dr. Benjamin Golden. 

• •••••••• 
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79 Cross Examination, 

By Mr. Doherty. 

Q. Doctor, you have known Mrs. Lippman for some 
period of time! 

A. Yes. 

Q. And have been treating her for nervousness and things 
of that sort for some considerable period of time? 

A. I have been the family physician for some time. 

Q. For about how long, Doctor? 

A. I would say since about 1937, four, or five or six yeirs. 

Q. Five or six years, and did she see you regularly dur¬ 
ing that period of time? 

A. I would say rather regularly, but not often. 

Q. How often would you say? 

A. You see, Mrs. Lippman has a daughter, and I have 
seen also her husband, so I couldn’t say just how ofteti I 
have seen her. I have seen members of the family, but I 
couldn’t say off-hand how often I have seen her. 

Q. Rather nervous? 

A. Yes. 

Q. Very nervous? 

A. She has reason to be. 

Q. I mean prior to this injury she was very nervous, too? 

A. Yes, in the ordinary accepted sense of that word. 

Q. Doctor, during the time she was in this hospital live 
weeks, or so, did she remain on her back all that period 
of time? 

SO A. Yes, outside of being rolled over gently by the 
nurse to have her back rubbed. 

Q. No sitting up? 

A. Toward the end; we had to sit her up, to send her 
home. 

Q. How long before you sent her home did you sit her 
up? 

A. About four days probably, but my memory isn’t per¬ 
fect on that point. 



36 


Q. And then after she went home you saw her seven 
times at her home, as I understand from your statement 
here? 

A. Yes, sir. 

Qi What was her condition at home? Did she sit up? 
Was she able to walk around? 

A. It was hard to get her up from weakness, and so 
forth, but we made her get out of bed for a certain part of 
each day. 

Q, And what part of each day would you insist on her 
getting up? 

A. I am sorry I can’t answer that question accurately, 
but I told the people with her to keep her up as much as 
possible. 

Q. The injury was to the left arm and there wasn’t any 
reason why she should not be up? The contraption on the 
left arm did not affect the rest of her body, did it? 

A. Contraption is right. 

Q.i There was nothing to prevent her moving the right 
arm and the rest of her body, was there? 

A. That’s right. 

• •••••••• 

87 MRS. AGNES MOTEN. 

<»•••••••• 

Direct Examination. 

By Mr. Doherty: 

Q. You are Mrs. Agnes Moten? 

A. Yes. 

Q. Where do you live? 

A. 326 South First, Arlington, Virginia. 

Q. ; On September 3, 1942, where were you employed? 

A. At the Howard Williams Millinery Store, 1302 F 
Street Northwest. 

Q. How long had you been employed there? 



37 




A. About a year and eight months. 

Q. At that time ! 

A. Well, about a year and eight months. 

Q. And you are still employed at that place! 

A. Yes. 

Q. Now, directing your attention to the 3rd day of Sep¬ 
tember, 1942, did you see Mrs. Lippman at the stoife? 
88 A. Yes. 

Q. And where is that store! 

A. 1302 F Street. 

Q. And will you state whether or not Mrs. Lippman cajme 
there—or what her purpose was in coming to the stor^! 
A. To look at hats. 

Q. Do you know where she sat in the store! 

A. In the first chair to the right as you walk in. 

Q. And referring to plaintiffs* exhibit 3, will you sl^ow 
the jury, are there any chairs to the right of that! 

A. No, that is the first one. 

Q. Is that the one she sat in! 

A. Yes, sir. 

Q. And what is there in front of the chair! 

A. A vanity, a table top, with a mirror on the wall, vfith 
a board across the top that forms a table top. 

Q. Are those side-view mirrors! 

A. No. 

Q. Directly in front! 

A. Yes. 

Q. Is that in a recess in the wall! 

A. Yes, sir. 

Q. And do you remember what time it was Mrs. Lippman 
came in, approximately! 

A. Well, I would say between 3:30 and 4:00. 

Q. And were there any other people in the store! 

A. Not a whole lot. 

Q. Keep your voice up, please. Do you remember Jiow 
many sales girls there were in the store! 
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89 A. Two. 

Q. Two besides yourself! 

A. No. 

Q. Where do you keep the hats in the store? 

A. Some are displayed on standards standing on the 
counter, and others are in the drawers. 

Q. Referring to plaintiffs’ exhibit No. 1, does that show 
the way it was that particular day? (Handing exhibit to 
the witness.) 

A. (After examining photograph in question): Yes. 

Q. Or approximately, with the hats up on this side? 

A. Yes. 

Q. 'Where would you keep the majority of the hat$? 

A. In the drawers along here. (Indicating.) 

Q. Are they fastened to the wall? Are they permanent 
fixtures, or something that can be moved around? 

A. Oh, they are permanent. 

Q. And do you keep particular hats in any particular 
part— 

A. (Interposing): Yes, sir. 

Q. (Continuing): —of the store; for instance, will you 
state just what you mean by that? 

A+ Well, for instance, all our black hats are kept to¬ 
gether, and flowered hats, and matron hats are kept to¬ 
gether in certain drawers. 

Q. If a young girl comes in you have a place for her? 

A. Yes, sir. 

Q. That is, if it isn’t filled up? 

A. Yes. 

90 Q. And you have another place for matronly 
women, and all that? 

A. Yes. 

Q. And when you seated Mrs. Lippman in that place 
what hats were there? 

A. The matron hats were in the third bottom drawer to 
the right. 
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Q. Now, will yon state what Mrs. Lippman said to yop 
when she came in? 

A. She said she wanted to look at hats, saying that she 
wanted to select some and bring her daughter in at 5:30 
to help her make her decision. 

Q. Will you state to the jury what you did? 

A. W’ell, I naturally waited on her and showed her the 
types of hats, the matron hats, and had to open the drawer 
to show them. 

Q. And where was that drawer you opened? 

A. The first drawer to Mrs. Lippman ’s right, at the 
bottom. 

Q. And I will show you plaintiffs’ exhibit 2 and ask you 
if that is the way the drawer was at that time? (Handing 
exhibit to the witness.) 

A. (After inspecting exhibit in question): That’s right. 

Q. And how many hats did you take out of the drawer 
at that time? 

A. Oh, approximately eight. 

Q. And will you state how long Mrs. Lippman was in 
the store while you were showing her hats? 

A. I will say 20 minutes. 

91 Q. And you were taking hats out of that particular 
drawer at that particular time? 

A. Yes. 

Q. Now, at the time this accident happened what yere 
you doing? 

A. I was bending over the drawer getting another one. 

Q. Was it the same open drawer? 

A. Yes, sir. 

Q. And she hadn’t indicated to you in any way— 

Mr. Lichtenberg (Interposing): Just a minute; I object 
to the leading question, if your Honor please. 

Mr. Doherty: All right. 

By Mr. Doherty: 

Q. Why were you getting another for her? 
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A. Well, because she hadn’t indicated that she was ready 
to leave. 

Q. Will you state just what happened as you were reach¬ 
ing for this other hat ? 

A. Well, before I knew it she had just, really, I would 
say had apparently just tripped over the drawer. 

Mr. Lichtenberg: Don’t tell us what apparently hap¬ 
pened. 

By Mr. Doherty: 

Q. What did you see? 

A. She arose from the chair and tripped over the open 
drawer. 

Q. How far would you say the drawer was from the chair, 
approximately, in inches ? 

A. Well, it is very close; I would say maybe 12 inches. 

Q. As much as that? 

92 j A. That is giving it plenty of room. 

Q. And then after she fell—where did she fall? 
Did she fall in the— 

Mr. Lichtenberg (Interposing): Just a minute, if your 
Honor please. 

By Mr. Doherty: 

Q. All right, where did she fall? 

A. On the floor. 

Q. On the floor? 

A. Yes, sir. 

Q. And in reference to the drawer where did she fall? 

A. In front of it. 

Q. Out into the—in front, further to the front, up towards 
this way? 

A. Yes. 

Q. Can you state just how she fell? Was it backwards, 
or how? 

A. Sideways. 
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Q. Sideways, and her head was facing which way at 
time? 

A. To the door. 

Q. How long did she remain on the floor? 

A. Quite some time, I would say; perhaps 15 to 20 : 
utes. 

Q. Was there any offer of assistance to her at all? 

A. Yes, sir. 

Mr. Lichtenberg: If the Court please, I don’t think coun¬ 
sel should be allowed to lead. He objected to my leading. 
The Court: Well, go on, but you shouldn’t lead. Pro¬ 
ceed. 

93 Mr. Doherty: I’m sorry. 

By Mr. Doherty: 

Q. Did Mrs. Lippman say anything to you? 

A. She asked me to call her Doctor. 

Q. And was any effort made by any one to assist hei|? 
A. We tried to get her into a chair and she refused. 

Q. And did you call any one? 

A. We called her doctor and my employer. 

Q. What was the name of the doctor? 

A. Well, I think it was Goldman; she gave me the tele¬ 
phone number. 

Q. And you called him at her request? 

A. That’s right. 

Q. When did Mr. Williams get there? 

A. Just exactly? 

Q. No, approximately. 

A. In about five minutes. 

Q. And where was Mrs. Lippman when he got there 
A. On the floor. 

Q. Was there any offer of assistance made by him? 

Mr. Lichtenberg: I object. 

The Court: It amounts to the same thing, but what, if 
any, offer of assistance was made? 
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Mr. Doherty: Will you answer the Judge’s question? 

The Witness: He offered to assist her. 

By Mr. Doherty: 

Q. What did Mrs. Lippman say? 

A. She didn’t respond to his offer. 

I Q. And then what did Mr. Williams do? 

94 A. He went out and got the policeman on the 
corner. 

Q. And what did the policeman do? 

A. He lifted her up and put her in a chair. 

Q, What happened after that? 

A r Williams put her in a taxicab and sent her to the 
hospital. 

Q. Did you hear any conversation between Mrs. Lipp¬ 
man and Mr. Williams? 

A. No. 

Q. No? 

A. No, sir. 

Q. Didn’t Mrs. Lippman ask you— 

Mr. Lichtenberg (Interposing): Just a minute, if your 
Honor please, I think that shows it is going to be leading. 

Mr. Doherty: Not necessarily. 

Mr. Lichtenberg: If there was any conversation let her 
tell what the conversation was without refreshing her mem¬ 
ory. 

Mr. Doherty: But that isn’t correct; this is something I 
laid the foundation for in the examination of Mrs. Lipp¬ 
man. 

The Court: Yes. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury, the following occurred: 

Mr. Doherty: I want to ask her if she went to the window 
any time to get a hat out of the window. 
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Mr. Lichtenberg: I think he should ask her what, if any, 
hats she showed her. 

The Court: I think you can ask that question. 

95 Thereupon counsel returned to the trial tablej the 
witness resumed the witness stand and, in the near¬ 
ing of the jury, the following occurred:) 

By Mr. Doherty: 


Q. Mrs. Moten, did you at any time take a hat out of the 
window to show Mrs. Lippman ? 

A. No, sir. 

By the Court: 

Q. What, if any, request did Mrs. Lippman make of you 
about gettin ga hat out of the window? • 

A. Sir? 

Q. What, if any, request did Mrs. Lippman make of you 
about getting a hat out of the window? 

A. If she had requested it it would have been shown Jier. 

Q. Well, will you answer it? Did she or didn’t she? 

A. She did not. 

The Court: Proceed. 


By Mr. Doherty: 

Q. How many hats would you say you actually tried 
Mrs. Lippman while she was in there? 

A. I would say eight or nine, eight, or nine, or ten, so: 
thing like that. 

Q. And during that period of time this drawer was oi 
is that right ? 

A. Yes, sir. 

Q. Can you state approximately how far these dra'w 
pull out? 

A. About 18 inches. 


• • # • • • • • . • 


Mr. Lichtenberg. 

Q. Now, on this particular occasion what were the 
names of the other sales ladies in the store? 


101 
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A. Jennie Lovinger. 

Q. Who? 

A. Miss Jennie Lovinger. 

Q. Where is she? 

A. I don’t know exactly. She is in the city. She is work¬ 
ing for her brother-in-law. 

Q. She doesn’t work at the store any longer? 

A. No. 

Q. She isn’t here today? 

A. No. 

Q. Was she in the store that day? 

A. Yes, sir. 

Q. Were there any other sales ladies? 

A. No, sir. 

Q. Were there any customers? 

A. Yes. 

Q. How many? 

A. I would say six. 

Q. Now, isn’t it your practice, when there are a number 
of customers and not enough sales ladies, you will wait on 
a number of customers at the same time? 

A. Yes. 

Q. And all of these various ladies sit along on each side 
and try on hats, isn’t that correct? 

A. Yes. 

A. And which ones were you taking care of? 

A. Only Mrs. Lippman. 

102 Q. And the other lady was taking care of the other 
five? 

A. Well, occasionally people just look around. 

Q. It is unusual, though, for you to stay with one cus¬ 
tomer for 20 minutes when there are other customers not 
being waited on? 

A. Well, yes. 

Q. Can you tell us why, then, on this particular occasion 
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you only waited on Mrs. Lippman, if you have an explana¬ 
tion for it? 

A. Well, I don’t recall waiting on any one else at that 
particular time. 

Q. Would you say you waited on some one else? 

A. I may have taken a hat or two to another lady who 
was sitting at another vanity, hut if Mrs. Lippman came in 
first she was my customer to give my first consideration to. 

• •••••••• 

Q. Can you tell us whether the other ladies were matronly 
ladies or young ladies? 

A. No matrons. 

Q. Why do you say that? 

A. Because I remember that there was another lady with 
a little boy, and another lady who was a teacher, and one 
from a commercial school. 

Q. Do you know their names? 

A. No. 

Q. Then how do you know who they were? 

A. I know the name of the lady who was from the com¬ 
mercial school. 

Q. What was the name of the lady in the commercial 
school? 

A. Mrs. Starrett. 

• •••••••• 

104 By Mr. Lichtenberg: 

Q. Now, isn’t it the usual thing for you when you have 
taken a hat out to close the drawer? 

A. Not each time. 

Q. Not each time; if you had to wait on a lady across the 
store while you were waiting on the lady next to the drawer 
you would leave that drawer open until you came back? 

A. Yes, sir. 

Q. When Mrs. Lippman came into the store all of the 
drawers were closed, were they? 
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i A. As best I can remember they were. 

, Q. And you met her at the door as she entered? 

A. Yes, sir. 

Q. And you walked from the door way of this F Street 
entrance, you walked directly from the door to the place 
where she sat down? 

A. Yes. 

Q. And at that time were the drawers open or closed? 

A. Closed. 

Q. And Mrs. Lippman then sat down? 

A. Yes, sir. 

jQ. Did she tell you that she wanted to see a little black hat 
with trimming on it? 

A. She asked for a black hat. I don’t know that it was 
to be specially trimmed. 

Q. And wasn’t there a black hat in the window at that 
time? 

105 A. Yes. 

Q. And didn’t you try that hat on Mrs. Lippman? 

A. No. 

Q. You didn’t. If she had asked you to get it to try it on 
her you would have gotten it? 

A. Surely. 

Q. Did you make any notation, any written memorandum, 
at that time or at the time after Mrs. Lippman fell, that you 
did not take a hat out of the window? 

A. No, sir. 

Q. Did you make any memorandum of the number of hats, 
or where you were getting the hats from, when you were 
trying them on her? 

A. I remember distinctly of getting them from the drawer. 

Q. Now, you didn’t close the drawer? 

A. No, sir. 

Q. Now, you testified in direct examination that you were 
bepding over to get another hat out of the drawer, and that 
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all of a sudden Mrs. Lippman got up and stumbled over a 
drawer and fell, is that right? 

A. Yes. 

Q. Now, in order to bend over the drawer, that drawer 
would be about 18 inches out? 

A. Yes. 

Q. And you would be leaning over out in the store two or 
three feet? 

A. Yes, sir. 

Q. She didn’t stumble over you, did she. 

A. No, but she didn’t miss me much. 

106 Q. She didn’t miss you much, but did she stumble 
over the center of the drawer, or fall over the end of 

the drawer? 

A. She didn’t hit the drawer; she fell on the floor, sir. 

Q. In other words, the chair was pushed, had to be pushed 
back for her to get up from the vanity? 

A. Yes. 

Q. And the chair was pushed back and she fell over the 
drawer? 

A. Yes, sir. 

• •••••••• 

Q. Would you be sure it was the first drawer or the second 
drawer she fell over? 

A. The first drawer. 

Q. And that drawer had been out for how long? Would 
you say ten minutes? 

A. Yes, sir, at least ten minutes. 

107 Q. At least 10 minutes, and while it was out yen 
say you were taking hats out and she was looking in 

the mirror and was putting them on? 

A. Yes, sir. 

Q. That drawer, of course, is below the vision of the eye, 
looking right straight ahead? 

A. Yes, it is right next to the floor. 

• •••••••• 



48 


108 Q. Now, can you tell us, aside from this lady from 
the school and the lady with the little child, who were 

the others? 

A. I didn’t know them. 

Q. Which one were yon waiting on, the one from the 
school or one of the others? 

A. One of the others. 

Q. One of the others; do you know where she was sitting? 
A. On the opposite side down a ways, not directly across 
from her. 

• •••••••• 

109 By Mr. Lichtenberg: 

Q. So, as I see it, then, Mrs. Moten, you had given Mrs. 
Lippman a hat, and while she was putting it on you went 
across to take care of her? 

A. Well, I placed it on her head. 

iQ. And then you went over and came back to her? 

A. Yes, sir. 

Q. And then you would put a hat on the lady on the 
opposite side and she would be trying it on, and she would 
say a few words to you and would be admiring the hat, 
and you would leave her with the hat and go back and start 
again with Mrs. Lippman, is that right? 

A. Yes, sir. 

Mr. Lichtenberg: I think that is all. 

* i • * • # * * # • 

111 By Mr. Doherty: 

Q. Did Mrs. Starrett tell you— 

Mr. Lichtenberg (Interposing): Just a minute, that 

112 wasn’t the question. 

Mr. Doherty: I haven’t finished the question yet. 
Mr. Lichtenberg: If your Honor please, it is quite ob¬ 
vious that when the question starts out “did Mrs. Starrett 
tell you thus and so” it is going to be leading. 
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The Court: We will find out. Proceed. 

By Mr. Doherty: 

Q. Did Mrs. Starrett tell you whether or not she ha^i 
seen this accident? 

A. No. She merely said she would be a witness if ^e 
needed her. 


113 The Court: What, if any, property did you s 
of Mrs. Lippman after she fell? 

The Witness: Her purse was still on the vanity, as 
call it. 


ee 

I 


By Mr. Doherty: 

Q. And what vanity was it? 

A. Where she was sitting. 

The Court: Is the niche called the vanity? 
The Witness: Yes. 

By Mr. Doherty: 


Q. Referring to exhibit 4, will you show his Honor where 
it was ? 

A. (Witness indicates.) 

Q. Now, will you show the jury where the purse was 
afterward? 

A. (Witness indicates.) 

Q. That was on the little table in there, on that vanity? 
A. Yes, sir. 


By Mr. Lichtenberg: 

Q. Just one minute. Just one further question, Mrs. 
Moten. At the time Mrs. Lippman fell where were Vou 
standing? 

A. To the right of Mrs. Lippman. 

Mr. Doherty: Keep your voice up, please. 
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114 By Mr. Lichtenberg: 

Q. You were standing up to the right? 

A. Well, I was bending over the drawer to the right of 
Mrs. Lippman. 

Q. To the right of the drawer or to the left of the drawer; 
that is, here is the drawer, would you say you were around 
over here or over here? (Indicating.) 

A. Here. (Indicating.) 

Q. Towards this end. Now, is my finger in the right 
place, my thumb? 

A. Well, yes. 

*•*•*•••• 

115 Q. And the thing uppermost in your mind was to 
call the doctor and call Mr. Williams? 

A. Yes. 

Q. And it was after you came back that you saw the 
purse ? 

A. After she had asked for it. 

Q. After she had asked for it? 

A. It was still on the vanity. 

Q. And that was after you called the doctor? 

A. Yes. 

• •••••••• 

117 HOWARD WILLIAMS. 

Direct Examination. 

By Mr. Doherty: 

Q. State vour full name, Mr. Williams? 

A. Howard Williams. 

Q. What is your occupation? 

A. Retail millinery merchant. 

Q. And how many stores do you have in the city here? 
A. Six stores. 
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Q. Directing your attention to the store at 1302 F Street! 
how long have you been in business there ? 

A. Since September, 1933. 

Q. And was the store partitioned as Mr. Lichtenberg 
stated? 

A. No, it has not been partitioned. That is the original 
construction of the building. 

Q. And was it constructed for any particular purpose? 

A. For a millinery shop. 

Q. Is that the usual and customary width for a millinery 
store? 

A. It is a desirable width. 

Mr. Lichtenberg: That isn’t the question. 

The Court: I think the only thing is, is it a desir- 
118 able width. 

By Mr. Doherty: 

Q. Why? I 

A. It brings down the rent, and we try to get it as cheap 
as we can per front foot, and when the building was bu^lt 
the plans were laid out for a millinery store in that locatiop. 

Q. And why do you have the hats in drawers instead 6f 
having them on tables and things throughout the stored 

Mr. Lichtenberg: I object, if the Court please; it is im¬ 
material. 

The Court: He may answer. 


By Mr. Doherty: 

Q. Will you answer the question? 

A. We try to get as much floor space as we can in order 
to carry as much stock as possible and have the prober 
space to display a few hats that people can see as they 
come in, but the bulk of our hats are in the drawers. 

Q. Do you have any hats in the window? 

A. Yes. 


Q- 

A. 


And any particular color? 

We trim our windows with the particular hat 
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in style at the time. If they are showing black hats we 
show black hats. 

Q. How wide is the store T 
A. Ten feet. 

The Court: What? 

The Witness: Ten feet. 

The Court: Do you mean from drawer to drawer? 

119 The Witness: No, from wall to wall. 

By Mr. Doherty: 

Q. And how many feet does that leave down through the 
center for walking space, the open space, approximately? 

The Court: How much space is there between the 
drawers ? 

The Witness: Between the drawers? Somewhere be¬ 
tween six and seven feet. 

* i • * • • • • • • 

Q. And do you have any tables or anything else in the 
center, of the floor? 

A. No tables. 

Q. Now, this picture, I am referring to plaintiffs* ex¬ 
hibit No. 3, does that properly describe or show—hold it 
up so the jury can see it—the way the store looks? 

4- Yes, sir, that is a general view of the store. 

Q. And when a person comes in to purchase a hat will 
you state what the sales persons do? 

• •#•••••• 

The Witness: The customary procedure is for the sales 
girl to approach the customer when she enters the door and 
ask her if she can serve her, and show her merchandise. 

By Mr. Doherty: 

Q. W 7 ould she take her to some chair? 

120 Mr. Lichtenberg: Now, if vour Honor please, we 
are leading again. 


53 


By Mr. Doherty: 

Q. All right, state what she does do. 

A. After she makes the approach she escorts her to a 
seat and tries to ,show her hats. 


121 Q. How long did it take you from the time Mijs. 

Moten called you to come over to the store to arriye 

at the store! 

A. Two or three minutes. 

Q. And when you arrived there what did you see! 

A. I saw Mrs. Lippman sitting on the floor screaming, 
and I immediately walked over to her and asked her if I 
could help her, and she was so excitable at the time her 
answer wasn’t clear, and she kind of waved me away, and 
I immediately went out and got a policeman and explain^ 
the situation to him, and on the way over he thought it 
best to get an ambulance. 

Q. Now what he thought but what you did, and any con¬ 
versation you had with Mrs. Lippman. 

A. I immediately went out and got a policeman because 
I wanted this thing cleared up. I didn’t want a scene in 
the store. 

Q. And what did the officer do! 

A. He came in the store and I suggested an ambulance. 

Q. Did anybody try to assist Mrs. Lippman! 

A. To the best of my memory, the officer lifted her up 
and sat her in the chair. 

Q. Did you talk to her at that time! 

A. Not at that time. I suggested getting an ambulance 
to the policeman, in front of Mrs. Lippman. 

Q. And what did she say! 

A. She said, “Please don’t get an ambulance, please 
don’t get an ambulance.” 

Q. And what did you do! 

122 A. She said, “You can call my doctor,” and she 
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gave me the telephone number and I went and called 
the doctor. 

Q. Did you know that Mrs. Moten had already called 
the doctor? 

A. No. 

Q. Did you talk to the doctor? 

A. Yes, sir. 

#•#•••••* 

i 

Q. What did you do after you called the doctor? 

A. I took Mrs. Lippman to the cab, and put her in the 
eqb and sent her to the hospital. That was at the request 
of Mrs. Lippman. 

Q. Did Mrs. Lippman make any statement about it? 

A. She was very excitable. She said, “Oh, why did I 
h^ve to come in here today, why did I have to come in 
here today.’’ 

Q. Did she say anything about anyone accompanying 
her to the hospital? 

A. I don’t remember any such request being made. 

Q. Did you offer to go with her? 

A. I suggested accompanying her; to the best of my 
memory she said it wasn’t necessary. 

CROSS EXAMINATION 
Mr. Lichtenberg. 

124 Q. Now, I will show you plaintiffs’ exhibit No. 4; 
the chairs as they stand there are about another 18 

inches, are they not? (Handing exhibit to the witness.) 

A. Yes, but these chairs are not back to back. There is 
no opening, or vanity, directly opposite. 

Q. In other words, they are like there would be one chair 
here, and one chair there, and one chair there? (Indicat¬ 
ing* 

125 A. Yes, they alternate. 

Q. That would be about two feet, wouldn’t it? 

A. Usually when the customers are seated they are turned 
around. That would be about two feet. 
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Q. That would leave about two feet from the back of the 
chair to the case on the opposite side? 

Mr. Doherty: No, that doesn’t follow. Your arithmetic 
is bad. 

By Mr. Lichtenberg: 

Q. Two from seven leaves five; let me get it straigh 
From wall to wall is 10 feet? 

A. That’s right. 

Q. Then these cases on each side are 18 inches wide? 

A. That’s right. 

Q. So that there is only seven feet in the store between 
the cases? 

A. Yes, sir. 

Q. And when you take 2 feet off there for the depth of 
the chair that leaves 5 feet, isn’t that correct? 

A. Yes, if you want to put the chair there. 

Q. Put the chair as it is in picture No. 4; now, if someone 
is sitting there and wants to get up that chair has to be 
pushed back in order to get out, and that would be another 
2 feet in order to get out, or a foot and a half, isn’t that 
correct, which would leave something like 3 feet for the 
area at that point? 

A. At that point. 

Q. Now, when the drawer is opened that is another 18 
inches ? 

126 A. If it is fully opened. 

Q. If it is fully opened, and they are generally 
opened all the way out to get hats at the back? 

A. If they wanted to get a hat from the back. 

The Court: How deep is that drawer? 

The Witness: Eighteen inches. 

By Mr. Lichtenberg: 

Q. Say those drawers were pulled out on both sides, that 
would be 18 for the case and 18 for the drawer, and tpe 
same on the other side, and the chair? 
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A. But the chair would be alongside. It wouldn’t be out 
any farther than the drawer, and that would give us a 
four-foot clearance, which is considered— 

Q. (Interposing): Well, don’t tell us what it is consid¬ 
ered, Mr. Williams. If a drawer were opened that way, 
and a person was bending over it getting a hat out, there 
wouldn’t he very much room for anyone to get up, would 
there! 

A. Well, it would have to be pretty congested, Mr. Licht- 
enberg. 

132 MRS. ANNA STARRATT. 

• • * • * * • * * 

Direct Examination. 

By Mr. Doherty: 

Q. You are Mrs. Anna Starratt? 

A. Yes, sir. 

Q. Where do you live? 

A. I live at Southeast, 2509 Branch Avenue. 

Q. And where do you work? 

A. In the Government. 

Q. Whereabouts? 

A. Bureau of the Budget. 

Q. How long have you been there? 

A. Since last March. 

Q. During the month of September, 1942, where were 
you employed? 

A. At the Washington School of Commerce in the Press 
Building. 

Q. And were you present at 1302 F Street Northwest 
on or about September 3, 1942, when Mrs. Lippman fell in 
the store? 
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A. Yes, sir. 

133 Q. Did you see the accident? 

A. I didn’t see it. I heard her fall. 

Q. How long had yon been in there? 

A. Oh, probably 10 minutes, I don’t know; I was just 
trying on hats. 

• •••••••• 

Q. Had you tried on any hats in the store ? 

A. Yes, sir. 

Q. About how many had you tried on? 

A. Oh, probably two or three probably. 

Q. Where would they get the hats from? 

A. The stands beside the mirrors and from the hat bins 
beside the chairs. 

Q. Do you call the bins the drawers on the side? 

A. Yes, that they pulled out, and they were beside these; 
chairs. 

Q. Do you mean these? (Indicating.) 

A. Yes. 

• ••••••• «> 


135 Q. Do you know Mr. Williams, this gentleman 
over here? 

A. Yes. 

Q. How long after she fell did he come to the store? 

A. It was a very short time. The young lady who was 
waiting on Mrs. Lippman was showing a good deal of pa 
tience for her, trying all she could to quiet her and get her 
into the chair, and I didn’t know Mr. Williams’ connectio: 
with the store at the time, except he did appear on the seen 
very shortly and took charge, and tried to do all he coul 
to quiet her. 

Q. Did she continue to sit on the floor? 

A. Yes, sir, she wouldn’t get off the floor. 

Q. Were there many people in the store at the time? 

A. No, I don’t believe so. It was along about half past 
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three in the afternoon, half past three or a quarter to four, 
and I believe there were very few people, if any. 
j Q. Were you there when the police came? 

A. Yes; it wasn’t easy to get away, it was less trouble¬ 
some to stay; however, I. think I was backing out when 
the police officer came and, should I say out of curiosity, I 
tarried. 

Q. Did the police officer offer her assistance at that time, 
too? 

A. Yes. 

Q. What did he do? 

A. She was put in the chair, with his assistance, I as¬ 
sume, in some way at least; he told her she must get off the 
floor and be quiet, and she did. 

136 Q. Were you there when she left the store? 

A. No, I wasn’t. She didn’t seem to want to go. 
Thev offered to take her home, and offered to take her to 
the hospital, but she didn’t seem to want any of those, and 
finally there was a taxi coming by the time I left, and by 
that time I had gotten on the other side of her, and there 
was no reason to tarry longer, and the door was open and 
T left before she had been taken from the store. 

Mr. Doherty: That is all. 

Cross Examination. 

By Mr. Lichtenberg: 

Q. Mrs. Starratt, this is a very narrow store, is it not? 

A. Yes, sir, it is. 

Q. And when the drawers are open and the chairs are 
being used, there is very little room, isn’t there? 

A. It is a narrow store. 

Q. The question is, there is very little room to pass when 
the drawers are opened on one side? 

A. That is why I stayed, I felt I would be making myself 
conspicuous after I had offered my assistance and it had 
not been accepted. 
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The Court: It would be difficult to walk by? 

The Witness: Well, I did walk by while she was on the 
floor. 

By Mr. Lichtenherg: 


Q. Was there very much room so that you could walk by? 
A. I don’t recall that I was embarrassed. 

• •••••*•• 

137 Q. You had known Mrs. Moten before, hadn’t ydu? 
A. No, not very well. 

Q. How well had you known her? 

A. Not at all. 

Q. Well, she had sold you hats in the store? 

A. I don’t know if I would have known her before 
cause I didn’t know her— 

Q. (Interposing): Did you give her your name? 

A. I left my name with her. I gave her my name because 
I told her I might some day be of assistance to her. I felt 
she had had a very unpleasant afternoon. 

Q. But your sympathies, not having seen it happen, were 
still with Mrs. Moten? 

A. I don’t believe I could say that, because I felt she 
had done the best she could. 

Q. But your sympathies are definitely with her? 

A. I shouldn’t say that because I know nothing about 
the other lady, because I had heard nothing about the 
case. 

138 Q. You wear matron hats, do you not? 

A. Well, sometimes I have to. 

• •••••••• 

Q. And on this particular occasion the sales lady brought 
you several hats? 

A. Yes, sir, they always do because they know you like 
to see several. 
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The sales lady usually gives you a hat to try on, and 
while you are trying it on in front of the mirror they usual¬ 
ly wait on some other customers? 

A. No, not necessarily unless they are unusually busy. 

Q. Did they on this occasion? 

A. No, I was waited on only by one sales lady and that 
wasn’t Mrs. Moten. 

Q. Did she on this occasion? 

A. Not that I recall. There were very few customers in 
the store and I think there were ample sales ladies. 

Q. How many sales ladies would you say there 
139 were? 

A. I know of two. I had one and that wasn’t Mrs. 

Moten. 

Q. Would you say that there were half a dozen? 

A. No, I don’t recall but two sitting at the vanities, but 
there may have been one or two walking around. 

Q. No others that you recall sitting in front of the vani¬ 
ties? 

A. Not that I recall. 

Q. When you heard the noise at the time Mrs. Lippman 
fell you looked around, didn’t you? 

A. Certainly. 

Q. Where was Mrs. Moten? 

A. I don’t know. 

Q. You don’t know where she was? 

A. No, I wasn’t concerned and I don’t know. 

Q. When you looked around you saw Mrs. Lippman on 
the floor, is that right? 

A. Yes, sir. 

Q. (Interposing): Was anyone standing near Mrs. Lipp¬ 
man? 

A. I don’t know. May I add this: I just had had a course 
in first aid and I thought perhaps this might be a chance 
to render what assistance I could. 
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Q. And that was uppermost in your mind? 

A. It was. I didn’t go to her immediately because tbe 
people in the store were with her and I thought I was !a 
little out of place. 

Q. I am talking about the time you heard the crash 
140 and looked around and Mrs. Lippman was on tt|e 
floor. 

A. Yes. 

Q. At that particular time there wasn’t anyone around 
her, was there? 

A. I wouldn’t like to say because I don’t know. 

Q. You don’t know, but you were looking right in that 
direction? 

A. Yes. 

Q. Immediately after the happening no one else cano|e 
into the store, did they? 

A. Well, I think I am not in a position to say, but I do 
know that the doors were closed because a large cro^d 
was collecting on the street. 

Q. All right, how many people were in the store thqn 
when the doors were closed? 

A. I couldn’t say. I know that two ladies went out who 
had been in. 

Q. How many were still in there? 

A. When I left there was no one. 

Q. How many had gone out besides you? 

A. I don’t know. 

Q. How many ladies were in the store besides yourself? 

A. What do you mean, customers or sales ladies? 

Q. Just people? 

A. This gentleman over there was there, and Mrs. Mote^i, 
and the lady waiting on me, and Mrs. Lippman. 

Q. And no one else? 

A. I think I was the last customer. 

• ••••••• 

146 Does the defendant concede any of these prayer^? 
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• •••••••• 

Mr. Doherty: If your Honor please, on the plain¬ 
tiffs ’ instructions to the jury there is no question but what 
this lady was an invitee of the defendant, and that they 
have to use ordinary care for her protection while on the 
premises. 

Now, in instruction No. 3 it states: “Plaintiff had no 
duty when she left the chair in which she was sitting to 
look at her feet to ascertain whether or not an obstruction 
was there.” That is not the law at all. 

The Court: The Court is not going to grant it. 

i Mr. Lichtenberg: If your Honor please, before you deny 
it I would like to be heard. 

The Court: All right, the Court will hear you but you 
are wasting your time. 

Mr. Doherty: Instruction No. 4 reads: “Plaintiff had a 
right to rely upon the aisle or passageway being free from 
obstruction and safe for pedestrians lawfully there.” That 
is not the law, if the Court please. It is true we owe a cer¬ 
tain duty of ordinary care to see that the passageways are 
reasonably free from any such obstruction, but that was 
not a passageway. 

iThe Court: My inclination is to grant the first two and 
deny the third, fourth and fifth. 

147 Mr. Lichtenberg: I would like to be heard on 
those, if the Court please. 

The Court: Yes, of course. Now the prayers, Mr. Do¬ 
herty, plaintiffs’ prayers. 

Mr. Doherty: If your Honor please, my instruction No. 
1 I believe covers it much more fully than plaintiffs’ No. 1. 
Plaintiffs’ No. 1 is that “The burden is on the plaintiff to 
establish his case by a fair preponderance of the evidence, 
and, if he has done so, your verdict should be for the plain¬ 
tiff; otherwise your verdict should be for the defendant.” 

I have: “The jury is instructed that no presumption of 
negligence arises from the happening of an accident to the 
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plaintiff, and, unless you find, by a preponderance of the 
evidence, that the defendant was guilty of negligence 
that such negligence was the proximate cause of the pla in¬ 
tiffs ? injury, then your verdict must be for the defendant.’’ 
I think this plaintiffs’ pjaver No. 1 doesn’t cover it prop¬ 
erly. 

The Court: Do you think it is misleading? 

Mr. Doherty: Yes, I do. 

The Court: I do, too, but I will give counsel an oppor¬ 
tunity’ to be heard. How about the rest of them? 

Mr. Doherty: I don’t see any real objection to plaintiffs’ 
No. 2. 

The Court: Where did you get that prayer, gentlemen? 
Did you get it out of this monumental work of the— 

Mr. Lichtenberg (Interposing): Yes, your Honor; we 
have another monumental work at our office, not the one 
you are talking about. 

The Court: It says “proving these things.” What 
things? Of course, if you don’t object to it, I doh’t. 
148 Mr. Lichtenberg: I assume of the case. We were 
talking about the evidence, but I feel it might be 
changed—it follows No. 1, if you grant No. 1—you Say 
you have denied it for the time being, and perhaps we 
should change the wording of “proving these things’ 1 to 
“proving their case.” 

The Court: Yes. 

Mr. Doherty: It would be “their case.” 

The Court: “Proving their case.” 

Mr. Doherty: Hadn’t we better put “their case,” your 
Honor, as there are two plaintiffs. 

The Court: Yes, “their case” is right. All right, the 
second prayer is conceded. How about the third prater? 
The third prayer seems to be all right. 

Mr. Doherty: Yes, that is the general one for damages. 
That is all right. 

The Court: How about No. 4? 
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Mr. Doherty: Four, if your Honor please, I think that 
would be unfair under any circumstances; the fact that 
they have shown that the doctor bills are so much and the 
hospital bills are so much— 

The Court (Interposing): They attempt to cure that 
down below, including care and treatment. Your opinion 
is that the statement in the first sentence is of such a char¬ 
acter that the jury will disregard that? 

i Mr. Doherty: That’s right. They are not bound by this 
particular figure. For instance— 

The Court (Interposing): To make it short, your argu¬ 
ment is that the evidence is before the jury? 

149 Mr. Doherty: That’s right. Of course, they could 
make it $500 for the accident up to a thousand. 

Mr. Lichtenberg: I want to say— 

The Court (Interposing): I am going to hear you. 

The 5th prayer I think is all right, and the 6th prayer is 
all right. 

Mr. Doherty: I think mine goes a little farther than Mr. 
Lichtenberg’s, **anv witness or party.” You have “any 
witness” alone. I think it should include any party, as I 
have in my No. 4. 

Mr. Lichtenberg: We have no objection to that. A party 
is a witness anyway. 

The Court: All right. Now the 6th prayer? 

Mr. Doherty: That is the 6th prayer I am speaking 
about. 

The Court: That’s right. Now, Mr. Lichtenberg, I will 
hear you. 

Mr. Lichtenberg: On the 3rd, 4th and 5th I think your 
Honor said. 

The Court: I will hear you on your instructions to the 
jury, if you desire to be heard, and on the 1st and 4th 
prayers. 

Mr. Lichtenberg: As to instruction No. 3, “Plaintiff had 
no duty when she left the chair in which she was sitting to 
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look at her feet to ascertain whether or not an obstructioi 
was there.’’ In a case in 106 New Jersey Laws, page 5J 
being a falling case, without going into the whole case, 
the end of the case this is what the Court said: “The plain¬ 
tiff herself said she was walking in the aisle behind two 
people who were only three feet ahead of her • • • 
150 she wasn’t required to do that but had a right t^o 
rely on the aisle or passageway being free from ob¬ 
struction.” | 

The Court: The reasoning is all right for that cask 
Suppose somebody tied a string across the floor and she 
had caught in the string and fallen down, then, of course, 
she could very well reason she wasn’t bound to look ^t 
her feet, but it doesn’t fit this case. The drawer was su 
ject to being pulled in and out. 

Mr. Litchenberg: A drawer that is pulled out for I a 
purpose and then put back. 

The Court: I can’t agree with you on that instruction 
and will give you an exception. 

Mr. Lichtenberg: Very well, sir. Now, as to No. 4: 

“Plaintiff had a right to rely upon the aisle or passage¬ 
way being free from obstruction and safe for pedestrians 
lawfully there.” j 

The Court: That is misleading because it gives the im¬ 
pression that the drawer was an obstruction, and the Court 
is going to leave it to the jury. 

Mr. Lichtenberg: We are not saying it was or wasn’t. 

The Court: Oh, yes you are. 

Mr. Lichtenberg: If your Honor will grant me an Ex¬ 
ception as to that. 

As to No. 5, if you will give me just a minute; in a cpse 
in 98 New Jersey Law, page 836, the plaintiff was invited 
by defendant to visit the store as an invitee, and the Co|urt 
held—” 

The Court (Interposing): I am granting No. 2. 

Mr. Lichtenberg: I beg your Honor’s pardon? 
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The Court: I think you had better stick to No. 2; 
351 you are on safer ground. 

Mr. Lichtenberg: You have denied No. 5, is that 

correct ? 

The Court: Yes. 

Mr. Lichtenberg: Will your Honor indulge me for just 
one minute ? Incidentally, I copied that out of a case here; 
I am looking for the case. 

The Court: Do you mean it is a prayer or just part of the 
speech? 

Mr. Lichtenberg: No, that is in the case. 

iThe Court: W'hen a court starts to make a speech no 
telling where he is going to end. 

Mr. Lichtenberg: This is a California case, 51 California 
Appeals at 668. I will hand it your Honor. 

The Court: It is obviously the law. 

(Mr. Lichtenberg: Then why can’t we have the instruc¬ 
tion ? 

The Court: Because I am not going to say to the jury 
that leaving the drawer out is an obstruction. 

Mr. Lichtenberg: Then what is an obstruction? “—the 
lay: imposes a duty of exercising ordinary care and pru¬ 
dence to keep the aisles and passageways of the premises, 
in and through which by their locations and arrangement 
a customer in making purchases or there for the purpose of 
making a purchase, is induced to go, in a reasonably safe 
condition so as not to unnecessarily expose him to danger 
or accident.” The jury is to determine whether— 

The Court (Interposing): The Court thinks you have 
all you are entitled to in No. 1 and 2. The Court rejects’ 
3, 4 and 5. 

Mr. Lichtenberg: All right, your Honor. 

152 The Court: Now, do you want to be heard on the 
4th prayer? 

Mr. Lichtenberg: The 4th I think we have disposed of. 

Mr. Doherty: I think you said No. 1 was misleading. 
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The Court: I am going to grant No. 1 and 2; how about 4? 


Mr. Lichtenberg: Your Honor, I will withdraw No. 4. 
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The Court: No. 4 is withdrawn. Now, plaintiffs’ 
No. 2 as amended, and 3, 5 and 6, as amended, are 


granted. 


Plaintiffs’ instructions to the jury Nos. 1 and 2 ar^ 
granted; No. 3, 4 and 5 are refused. I 

Mr. Lichtenberg: And will you let the record show that 
what is referred to are both prayers and instructions? 

The Court: What have you to say about the defendant’s 
prayers ? 

Mr. Lichtenberg: No. 1 is satisfactory. I object to No. 
2 because if there is any contributory negligence it must 
be the proximate cause as well in some degree. That is 
wrong. It is misleading, as a matter of fact. 

The Court: What have you to say about that, Mr. Do¬ 
herty 

Mr. Doherty: It must be the proximate cause, but if it 
is contributed to in any degree, if there is any negligence 
on her part which was, of course, the proximate cause of 
the injury, then under those circumstances there can be 
no recovery on her part at all, which, I suppose, would be 
the proximate cause prior to that particular time. 

Mr. Lichtenberg: There are no degrees, if the Court 
please; we are either contributorily negligent, which in¬ 
cludes proximately contributing to the accident, or we are 
not. 

Mr. Doherty: In any degree. 

Mr. Lichtenberg: I don’t think there is any degree in 
this situation; we either are or we are not. 

Mr. Doherty: All right, I am trying to get away frorh 
No. 1 and 2— 

The Court (Interposing): To tell you what I think about 
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it, to use non-technical language, I think the plain- 

154 tiffs’ negligence must be of such a character that 
i but for that negligence the accident would not have 
happened. That is what I think about it. I think that is a 
good rule, and the jury can understand that and know 
what you are talking about. 

Mr. Doherty: If your Honor please, there is a condition 
sometimes—I am assuming now that there is no negligence 
proven against the defendant, and forgetting about con¬ 
tributory negligence for the moment—I say that the only 
negligence in the case at all was her own negligence. I am 
disregarding, of course, the fact that there was any negli¬ 
gence— 

The Court: When you use the word “contributory negli¬ 
gence” the thing is, of course, that you imply negligence 
cn the part of your own client. 

Mr. Doherty: I guess that is true. Of course, No. 3 takes 
it up a little more fully. Would your Honor want to take 
that up before you go into this. 

Mr. Lichtenberg: The defendant is either guilty of negli¬ 
gence, or not. 

The Court: I think it makes it more plain to say any 
negligence on the part of the defendant’s employee. 

Mr. Lichtenberg: Then we would have to have a sepa¬ 
rate instruction to indicate the defendant’s negligence. 

The Court: You have already got it there. 

Mr. Lichtenberg: Well, that isn’t so important, but in 
the next line about leaving the drawer open we are not 
talking about this question of negligence because— 

The Court (Interposing): The Court doesn’t agree with 
you, Mr. Lichtenberg. 

i Mr. Lichtenberg: Very well, your Honor. 

155 The Court: That is all there is in the case. 

Mr. Lichtenberg: If your Honor please, in the 
third line from the bottom, or a few words before that, 
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“if you find from the evidence that Mary Lippman was 
guilty of any want of ordinary care—” 

The Court: I think “any want of” should be stricken 
out. 

Mr. Lichtenberg: Yes, sir. 

The Court: I don’t think you want to emphasize it. 

Mr. Doherty: That’s all right. 

Mr. Lichtenberg: Before we pass that, if your Honor 
please, there is one other thing I want to point out: I think, 
if your Honor please, that somewhere in this instruction 
there ought to be these words: 44 That the jury is instructed 
that even if you find from the evidence that the defendant’s 
employee was guilty of negligence as charged in the plain¬ 
tiffs’ complaint, in leaving the drawer open, yet, if you 
further find from the evidence—” in other words, there is 
nothing in this instruction, if your Honor please, 44 if you 
find that the plaintiff was not guilty of such negligence 
then there must be a verdict for the plaintiff.” In other 
words, it is all about contributory negligence and doesn’t 
say anything about defendant’s negligence. Of course, the 
word 44 even” in the first line should be in there. I don’t 
know why they put that word 44 even” in there. 

The Court: Of course you do know, too. 

Mr. Lichtenberg: I know why they want it, but I know 
why I don’t want it. 

Mr. Doherty: I did take this from an instruction that 
went to the Court of Appeals. 

156 Mr. Lichtenberg: The other attorney might not 
have objected. 

Mr. Doherty: Oh, yes, it was set forth in the opinion of 
the Court of Appeals. 

The Court: I think it is customary to put that word in 
but there is a question in my mind whether it isn’t apt to be 
misleading. That is what you have in mind ? 

Mr. Lichtenberg: Yes, your Honor. 
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The Court: If you think you are entitled to it I will hear 
you. 

Hr. Doherty: I do think so, if your Honor please. I 
do think it sets forth the law as shown by the facts in this 
particular case. 

The Court: If you w r ant to consider the knowledge of 
leaving this drawer open, that is the only question in the 
case—I am going to leave it in. I am not going to strike it 
out. Is there anything wrong with the 4th instruction? 

Hr. Lichtenberg: Are you permitting that in just as it 
is, 

The Court: Yes. 

Hr. Lichtenberg: Exception. I think that is the law but 
I think it is already covered in an instruction of mine. 

The Court: The Court grants defendant’s instructions 
Nos. 1, 3 and 4 and refuses defendant’s instruction No. 2. 

Hr. Doherty: Would you want to grant that, if your 
Honor please, by crossing out “some degree” in the third 
line ? That is the only objection that could have been made 
to it. 

Hr. Lichtenberg: It is repeated in No. 3. 

Hr. Doherty: No, it isn’t repeated in No. 3. 

157 Hr. Lichtenberg: If your Honor please, it is re¬ 
peated in No. 3. 

The Court: The Court will not grant that prayer, and 
gives you an exception. 

• ••••***• 

177 Court’s Charge to the Jury. 

Gentlemen of the jury, the testimony of the plaintiff in 
this case is that she went into the store and asked to see just 
one hat, which was a hat in the window, and that she at no 
time asked to see any other hat, nor was shown any other 
hat. 

She further testified that when she went in the store that 
these drawers were closed. 
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Now if, in your opinion, that is the correct interpretation 
of the case; in other words, if you believe that that testi¬ 
mony is the correct testimony then, if you believe that the 
defendant’s employee was not negligent, you must find ^or 
the defendant. 

If you believe that the defendant’s employee was negli¬ 
gent in leaving the drawer .open, and you also believe that 
the plaintiff was negligent in falling over the drawer, 
178 then you will find for the defendant. 

Now, the defendant’s testimony is that the plain¬ 
tiff came in his store in the usual way to look at hats, and in 
trying on these hats that this particular drawer was opeded 
by the defendant’s employee for the purpose of getting out 
hats to fit on the plaintiff. Now, if you believe that that is 
the correct interpretation of the case, that that is the 
testimony which you should take in the case, you will find 
for the defendant, because in that case there is no evidence 
of negligence shown on the part of the defendant and there 
is evidence shown of negligence on the part of the plaintfff. 

You may retire and consider your verdict. 
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of 


in- 


Thereupon, at 2:20 o’clock p. m., the Foreman 
the Jury announced to the Marshal, the Marshal 
formed the Court and, in the presence of counsel for the 
respective parties, the following occurred: 

The Court: The jury wants a further charge, and wa^its 
the pictures. Is there any objection? 

Mr. Lichtenberg: None whatever. 

The Court: All right, let them come in. 

Thereupon, at 2:21 o’clock p. m. the jury was retarded 
into the court room and, in the presence of counsel for the 
respective parties, the following occurred: 

The Court: Mr. Foreman— 

The Foreman of the Jury: (Interposing:) Yes, sir. 

The Court: Is there something you would like to take 
up with the Court? 
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i The Foreman of the Jury: Yes, sir; we would like to 
ask you to give your charge again, if you will please, the 
question of law. 

The Court: I will try to go over it as near as I can rec¬ 
ollect as I gave it. 

i The testimony of the plaintiff was to the effect that the 
plaintiff went to this hat shop because she saw a hat in the 
’window that she liked, and for no other purpose; 
180 that she asked to be shown no other hat, and was 
shown no other hat; that when she went in the hat 
shop these drawers were closed. 

I Now, if the jury believes that that was the true situation, 
then the Court says to you that if you believe that there 
was no negligence on the part of the defendant in leaving 
that drawer open, then you must find for the defendant. 

I If you believe that there was negligence on the part of 
the defendant in leaving that drawer open, but you also 
believe that the plaintiff was negligent in falling over the 
drawer, then your verdict must still be for the defendant. 

If you believe that the defendant was negligent in leav¬ 
ing the drawer open, and that the plaintiff was not negli¬ 
gent in falling over the drawer, then your verdict must be 
for the plaintiff. 

| Now if, on the other hand, you should take the position 
that the proper interpretation of the facts is the defen¬ 
dant’s interpretation, that is, that the plaintiff went into 
this shop to buy a hat, and requested to be shown hats, and 
that while she was being shown hats, and while the defen¬ 
dant’s employee leaned over the open drawer to either get 
out a hat that she wanted to try on, or to put one back that 
she had been trying on, then your verdict must be for the 
defendant, because, in that case, there would be no negli¬ 
gence on the part of the defendant as a matter of law, but 
would be negligence on the part of the plaintiff. 

Now, is that clear, gentlemen? 

(The jury indicated in the affirmative.) 
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The Court: All right, you may retire, and these pictures 
you may take. 


181 (Thereupon, at 2:23 o’clock p. m., the jury retired 
to further consider of its verdict.) 


(Thereupon, at 2:35 o’clock p. m. the Foreman of tljie 
Jury informed the Marshal, and the Marshal informed the 
Court, that the jury was ready to return its verdict, where¬ 
upon Court was reconvened, the jury was returned into tl|e 
court room and, in the presence of counsel for the respec¬ 
tive parties. 


